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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Howard-Suamico School District
	Case No.:  LEA-11-022



RULING AND ORDER ON MOTION TO DISMISS

AND MOTION FOR SUMMARY JUDGMENT

The PARTIES to this proceeding are:


[Student], by
[Parents]

Howard-Suamico School District, by
Attorney Mary S. Gerbig
Davis & Kuelthau, S.C.

318 South Washington St., Suite 300
Green Bay, WI  54301-4242
BACKGROUND

On October 31, 2011, [Father and Mother] (the Parents), on behalf of [Student] (the Student), filed a request for a due process hearing entitled “Motion to Appeal the Manifestation Hearing” against the Howard-Suamico School District (the District ) under Subchapter V, Chapter 115, Wis. Stats., and the Individuals with Disabilities Education Improvement Act (IDEA).  The Parents’ appeal requested “a decision that overturns the manifestation hearing letter” and also that the Student “be reinstated as a student of the Howard-Suamico School District with a completion schedule set up by the school staff . . . to complete the 2010-2011 school year.”
A prehearing telephone conference was held on November 23, 2011 to discuss hearing procedures, discuss and clarify the hearing issues, schedule the hearing, and establish filing and decision deadlines.  After discussion by the parties, the issue for hearing was stated as whether the District incorrectly determined that the Student’s behavior was not a manifestation of his disability and, as a result, improperly expelled the Student in March 2011.  The due process hearing was scheduled for January 19, 2012.  At the request and agreement of the parties, the decision deadline was extended to February 8, 2012 to accommodate scheduling the prehearing, hearing, and post-hearing matters.  A Prehearing Conference Report, Scheduling Order, and Order Extending Decision Deadline was mailed to the parties from the Division of Hearings and Appeals on November 23, 2011, in which the hearing issue was stated, as well as the prehearing, hearing, and post-hearing deadlines.  
During the prehearing conference, the District indicated that it would file a motion to dismiss.  The undersigned administrative law judge (ALJ) ordered the following filing deadlines:  the District’s prehearing motion by December 16, 2011, the Parent’s response to the motion by December 30, 2011, and the District’s reply to the response by January 3, 2012.  

The District, by attorney Mary Gerbig, filed a motion to dismiss on December 16, 2011 and requested that the deadline for filing a reply to the Parent’s response be extended from January 3 to January 6, 2012.  On December 19, 2011, the ALJ extended the deadline for the District to file its response to January 6, 2012.  On December 21, 2011, the Parents filed a motion for summary judgment.  
On January 6, 2012, the District filed a reply, an amended reply, and an amended supplemental affidavit regarding its motion to dismiss and the Parent’s motion for summary judgment.  Also on January 6, 2012, the Parents filed a response to the District’s motion to dismiss and requested additional time to file a reply to the District’s reply.  On January 9, 2012, the ALJ ordered that the Parents could file a reply to the District’s reply on or before 9:00 a.m. on January 11, 2012.

DISCUSSION

The District’s motion to dismiss must be treated as a motion for summary judgment because it included evidentiary material for the court’s consideration, as did the Parents’ motion for summary judgment.  See § 802.06 (3), Wis. Stats., Rabideau v. City of Racine, 243 Wis. 2d 486, 627 N.W.2d 975 (2001). Summary judgment is appropriate if the evidentiary material shows that "there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law." Moulas v. PBC Productions, Inc., 213 Wis. 2d 406,410, 570 N.W.2d 739 (Ct. App. 1997). 
In deciding a motion for summary judgment, the court must view the facts in the light most favorable to the nonmoving party. See Fisher v. Transco Servs.-Milwaukee, Inc., 979 F.2d 1239, 1242 (7th Cir. 1992). The moving party has the burden of demonstrating that there is no genuine issue of material fact and may meet its burden "by demonstrating that 'there is an absence of evidence to support the nonmoving party's case.'" Appleton Area School Dist. v. Benson and K.T., 32 IDELR 91 (E.D. Wis. 2000) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).
The Wisconsin Supreme Court has set forth the methodology for deciding motions for summary judgment and that methodology will be followed here.  First, the court must examine pleadings to determine whether a claim for relief has been stated and a material issue of fact presented; if a claim for relief has been stated, inquiry then shifts to the moving party’s affidavits or other proof to determine whether the moving party has made a prima facie case for summary judgment.  If the moving party has made a prima facie case for summary judgment, the court must examine affidavits and other proof of the opposing party to determine whether disputed material facts or undisputed material facts exist from which reasonable alternative inferences may be drawn sufficient to entitle the opposing party to trial.  See Voss v. City of Middleton, 470 N.W.2d 625, 162 Wis. 2d 737 (1991),
The Parents’ due process hearing request stated a claim for relief and presented material issues of fact.  Likewise, in their motion for summary judgment, the Parents again set forth disputed material facts regarding the Student’s manifestation determination and expulsion.  The existence of disputed material facts would support proceeding with a due process hearing, not granting summary judgment.  The Parents requested summary judgment on the grounds that the District had “no genuine issues to express” in response to the moving party and that there “is now enough evidence on the record to support a decision in favor of the plaintiff.”  Summary judgment is not a decision based upon the merits of the case. The Parents’ motion did not present a prima facie case for summary judgment.  The Parents’ motion for summary judgment is denied.
In its motion for summary judgment, the District argued that the hearing issue is moot and must be dismissed because the District has provided the remedy sought by the Parents with regard to the manifestation determination and expulsion and because the Student is now attending school and receiving special education services in another school district.  Specifically, the District stated that it has agreed to expunge the expulsion from the Student’s school record and expunge any related references to the expulsion or manifestation determination from his school record.  Moreover, the District pointed out that the Parents removed the Student from school and began home-schooling the Student prior to the expulsion and throughout the remainder of the 2011-2012 school year, and a school district is not legally required to provide special education services to parentally-placed home-schooled children.  For the current school year, the Parents applied for open enrollment to send the Student to the Wisconsin Virtual Academy in the McFarland School District.  The District approved the open enrollment request, and an IEP has been in effect for the Student, with the District serving as the Student’s local educational agency.

An issue is moot when a judgment on the matter will not have any practical legal effect upon the existing controversy.  Ziemann v. Village of Hudson, 102 Wis. 2d 705, 712, 307 N.W.2d 236 (1981).  When a controversy is moot, the appropriate disposition by the court is dismissal.  State v. Leitner, 253 Wis. 2d 449, 646 NW.2d 341.  
In this case, the District agreed at the resolution meeting to expunge the expulsion and references to the manifestation determination from the Student’s school records.  In their reply to the District’s motion, the Parents acknowledged the District’s willingness to expunge the expulsion decision and hold IEP meetings for the Student.  The Parents do not deny that they home-schooled the Student for the remainder of the 2010-2011 school year.  The Parents refused to sign the Resolution Agreement in which the District agreed to expunge the expulsion and manifestation determination from the Student’s records.
In their motion, response, and reply, the Parents raised arguments about various issues other than the Student’s manifestation determination and expulsion and beyond the remedies that were listed in their hearing request and discussed at the prehearing telephone conference.  The Parents did not raise these issues during the prehearing conference when the hearing issues were discussed and clarified and did not raise these issues after receiving the Prehearing Conference Report, dated November 23, 2011, in which the hearing issue was clearly stated.  At no time during the proceedings have the Parents asked to amend, restate, or add issues for the hearing, which is scheduled for January 19, 2012.  Therefore, the Parents’ arguments with regard to issues other than those identified in the Prehearing Conference Report as the hearing issues have not been properly noticed and have not been considered in determining the appropriateness of summary judgment in this matter.
In their hearing request, the Parents stated that they wanted a decision overturning the manifestation hearing and reinstating the Student in the District to complete the 2010-2011 school year.  The District has agreed to expunge not only the manifestation determination but also the expulsion from the Student’s school record.  This is the remedy sought by the Parents in their hearing request.  If a hearing were held in this matter, and the ALJ issued a decision overturning the manifestation determination and expulsion, the decision would provide the same remedy to the Parents as that agreed upon by the District.  Moreover, the Parents withdrew the Student from the District and home-schooled the Student for the remainder of the 2010-2011 school year, and the District was not legally obligated to provide special education services to a home-schooled child.  The Parents chose to open-enroll the Student in another District for the current school year.  An IEP has been in place for the Student during the current school year, with the District serving as LEA.  The determination sought by the Parents in their hearing request with regard to the manifestation determination, expulsion, and reinstatement of the Student in the District would have no practical effect upon the controversy.  Therefore, the matter is moot and must be dismissed.
ORDER

WHEREFORE IT IS HEREBY ORDERED that the due process hearing request is dismissed, and the hearing scheduled for January 19, 2012 is accordingly cancelled.

Dated at Madison, Wisconsin on January 11, 2012.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

cc:
[Father and Mother], Parents of Student

Mary Gerbig, Attorney for School District

Anita Heisig, Department of Public Instruction

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


