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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	Case No.:  LEA-12-003



FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER


On March 22, 2012, the Department of Public Instruction (DPI) received a request for an expedited  due process hearing, under Wis. Stat. Ch. 115, Subch. V, and the Individuals with Disabilities Education Improvement Act (IDEA).  from [Parents Attorney] on behalf of [Student] and his parents, [Father and Mother], against the [District].  DPI referred the matter to this Division of Hearings and Appeals for hearing.  

The due process hearing was held on April 18, 2012, in [Municipality], Wisconsin.  Mark F. Kaiser, administrative law judge, was designated the hearing officer for the hearing.  The parties submitted written briefs, the last of which was received on May 3, 2012.  The record closed on May 3, 2012, and the decision is due by May 14, 2012.


The parties to this proceeding are:


[Student], by
[Parents Attorney]

[District], by
[District Attorney]
ISSUE

Whether the [District] improperly expelled [Student] from school in March of 2012 because the behavior that resulted in the expulsion was a manifestation of [Student]’s disability.  The burden to prove the expulsion was improper is on the Student.
FINDINGS OF FACT

1.
[Student] (the Student) is a 14-year-old child who resides in the [District] (School District).  The Student is an eighth grader.  Prior to his expulsion he attended [School].  When the Student was in second grade he was medically diagnosed with bilateral severe sensorineural hearing loss.  (At the time of the diagnosis, the Student attended a private school in [Municipality].  The Student transferred to the School District at the start of fourth grade.)  The Student was evaluated and it was determined that he met the criteria for a student with a disability in need of special education in the area of deaf and hard of hearing.  
2.
The Student’s hearing loss impacts his written language work in the school setting.  The Student was previously fitted with binaural behind-the-ear hearing aids.  The Student’s initial Individualized Educational Plans (IEP) did not provide any services for the Student.  One of the issues identified in subsequent IEPs for the Student was his refusal to wear his hearing aids and goals for his use of his hearing aids were included in his IEPs.  
3.
The Student’s current IEP provides support to help him improve his written language skills and organizational/time management skills.  He receives assistance from his special education teacher on writing and language skills and the skills necessary to complete assignments on time (exh. 7, and the testimony of [L.O.]).

4.
In 2010, when the Student was in the 6th grade, a concern was raised by the School District that he may also have Attention Deficit Disorder (ADD).  Conner’s Rating Scales were completed by some of the Student’s teachers at that time.  The assessments were given to the Parents to provide to a private therapist.  The parents agreed to have the Student evaluated, but no evaluation was ever forwarded to the School District.
5.
During February and March of 2012, the Student was involved with other students in activities involving the buying and selling of look-alike drugs and marijuana.  The Student bought pills that he tried to resell at school, he displayed to other students antibiotic pills he was taking for strep throat, and hollowed out a Crayola marker and filled it with a substance he thought was marijuana.  The School District conducted an investigation and prepared a summary of its findings (exh. 1).  
6.
After the investigation, the School District concluded that the conduct of the Student and other students involved in the drug buying and selling violated School Board Policy 5300.03 and three provisions of the [School] Handbook.  The School District disciplined several students, including the Student.  Discipline included expulsion.  However, before expelling the Student, the School District was required to conduct a manifestation determination review to determine whether his conduct was caused by his disability.  
7.
An IEP meeting for the purpose of making a manifestation determination was conducted by the School District on March 16, 2012.  Attending the meeting were the Student and his Parents along with their attorney, [Parents Attorney].  Attending the meeting at the request of the School District were [R.R.], the Student’s regular education teacher, [L.O.], the Student’s special education teacher, [R.D] the principal of [School], and [L.R.], an associate principal of [School].  
8.
At the end of the meeting, the IEP team answered two questions.  The questions were whether the Student’s behavior was caused by or had a direct and substantial relationship to his disability and whether the Student’s behavior was the direct result of the school District not implementing the Student’s IEP.  The IEP team determined that the answer to each question was “no.”  A pre-expulsion meeting was then conducted and the pre-expulsion committee recommended the Student should be expelled. (exh. 3, tab “D”)  

9.
On March 22, 2012, the Student requested an expedited due process hearing challenging the School District’s manifestation determination.  
10.
At the due process hearing the Student presented the testimony of [R.B.], a psychologist that first saw the Student about two weeks before the hearing.  The Student’s attorney contacted [R.B.] after the expulsion recommendation.  [R.B.] had the Student and his Parents complete self-report inventories, including the Conner’s Rating Assessment and a personality assessment inventory (Tr., p. 45).  Based on these assessments, a review of the Student’s medical history, and his observations, [R.B.] opined that the Student has ADD.  [R.B.] testified that in his opinion the Student’s ADD coupled with the his hearing impairment could have caused the Student to act impulsively and seek the acceptance of his peers.  

11.
[L.O.] and [R.R.], teachers that know the Student, testified at the hearing on behalf of the School District.  [L.O.] has been the Student’s special education teacher since he was in fourth grade (Tr. p. 77).  [L.O.] described the Student as a “kind, personable, talkative” student. (Tr. p. 77). [R.R.] has been the Student’s regular education teacher since the beginning of the current school year (tr. p. 167).  [R.R.] described the Student as “a really sweet kid’ and very courteous” (Tr. p. 169).  
12.
Both of the Student’s teachers who testified described the Student as a student who would ask questions if he did not understand something, popular with his classmates, and an effective self-advocate.  Most importantly both witnesses testified that they have never observed or were aware of any history of impulsive behavior on the part of the Student.  The School District’s witnesses believed that the Student’s conduct during the incident that resulted in the expulsion recommendation was not related to his disabilities.  Rather they characterized the Student as a “good kid who made a bad decision.”
DISCUSSION

The issue that needs to be decided is whether the Student’s conduct that led to his expulsion was a manifestation of his disability.  In his post-hearing brief, the Student identified a second issue, whether the School District properly assembled the team that attended and conducted the manifestation meeting.  The IEP team that participated in the IEP meeting that made the manifestation determination did differ from the Student’s annual IEP team.  Two of the members, [R.D.] and [L.R.], had not been part of the Student’s IEP team in the past.  Both [R.D.] and [L.R.] are administrators, not educators.  They were chosen to participate in the March 16, 2012 IEP meeting at which the manifestation determination was made because of the possibility of expulsion and their familiarity with the facts of the incident that resulted in the expulsion recommendation. 

Although the IEP team at the March 16th meeting differed from the Student’s annual IEP team, it does not appear to have been improperly constructed.  Pursuant to 20 U.S.C. Ch. 33. §1415(k)(E)(i) the School District (the Local Educational Association (LEA)) has the authority to determine the school district’s manifestation determination review members and the parents may determine whom they wish to invite in addition to those designated by the school and the LEA.  Fitzgerald v. Fairfax County School Board, 556 F. Supp.2d 543, at 552 (E.D. VA. 2008).  This is the process that was followed.  The Student and his Parents were allowed to bring their attorney to the meeting and the attorney did participate in the meeting.  

Arguably, because of the short time notice for the IEP meeting at which the manifestation determination was made, the Student’s opportunity to designate additional persons to invite to the meeting was limited.  However, even if there had been a technical procedural error in constructing the IEP team for the meeting at which the manifestation determination was made, it should be noted that the due process hearing did not rely on the record made during that meeting.  Prior to the hearing, after the School District raised an objection to the scope of evidence that could be presented at the hearing in this matter, the undersigned administrative law judge ruled that the hearing conducted by the Division of hearings and Appeals pursuant to 20 U.S.C. § 1415(k)(6)(B)(i) is a de novo hearing.  Richland School Dist. V. Thomas P., 32 IDELR 233 (W.D. Wis. 2000).  Accordingly, if there was any procedural impropriety in the manner that the School District constructed the IEP team or conducted the manifestation review, it is immaterial to the instant proceeding.  

The only issue that needs to be decided is whether the Student’s behavior that resulted in his expulsion is a manifestation of his disability.  The Student has the burden to prove that the conduct was a manifestation of his disability.  Schaffer V. Weast, 546 U.S. 49, 62 (2005).  The Student has been diagnosed with bilateral severe sensorineural hearing loss and is receiving special education services for this impairment.  At the manifestation meeting the School District determined that the Student’s behavior that led to his expulsion was not caused by his hearing impairment.


After the incident that led to the expulsion, the Parents had the Student evaluated by [R.B.], a psychologist.  Based on these assessments and his observations, [R.B.] concluded that the Student also has ADD.  [R.B.] conceded that at this point he can not formally diagnose the Student with ADD because according to the American Academy of Pediatrics the Student’s current teachers should be consulted prior to making a diagnosis of ADD (tr. p. 55).  [R.B.] was unable to have assessments completed by any of the Student’s teachers prior to the hearing because they were unavailable during the School District’s spring break.  However, assuming that his diagnosis of ADD is confirmed, [R.B.] testified that ADD combined with the hearing impairment could cause the Student to act impulsively.  

The Student relies exclusively on the testimony of [R.B.] to satisfy his burden to prove that the conduct that led to his expulsion was caused by his disabilities.  In addition to the fact that his diagnosis of ADD does not meet the guidelines of the Academy of Pediatrics, [R.B.]’s testimony falls short of satisfying the Student’s burden of proof for at least two additional reasons.  Firstly, [R.B.]’s testimony that the combination of ADD and a hearing impairment would lead to impulsive behavior is based on elements of those two diagnoses, not on observations or familiarity with the behavior of the Student.  
[R.B.]’s testimony contains statements such as “[i]t’s well-documented that hearing-impaired children have very established and clear-cut emotional struggles to a greater degree than kids without hearing impairment . . ..”  (Tr. p. 49)  And, “[t]here is absolutely a lot of information that shows that kids who are not medicated that have attention deficit are at a higher risk for drug abuse.”  (Tr. p. 50)  [R.B.]’s conclusions that the Student’s behavior that resulted in his expulsion was apparently based on his knowledge of the characteristics of persons who are hearing impaired and have ADD, not specific familiarity with the Student’s behavior.  This is understandable based on the short time that the Student has been seeing [R.B.].  Conversely, the teachers who have observed the Student over a period of time testified that they have not seen the Student act impulsively, nor are they aware of any reports of impulsive behavior.  
The second reason [R.B.]’s testimony is not persuasive, is that the conduct that led to the Student’s expulsion was not impulsive behavior.  The buying and reselling of look-alike drugs occurred over a lengthy period of time and involved some planning.  The Student’s behavior that resulted in his expulsion does not appear to have been an impulsive act.  Thus, even if one assumes that the combination of disabilities identified by [R.B.] are likely to result in impulsive behavior on the part of the Student, there does not appear to be a relationship between the Student’s disabilities and the behavior that caused his expulsion.  The Student has not shown that the conduct that led to his expulsion was caused by his disability.  His due process complaint must be dismissed.
CONCLUSIONS OF LAW

1.
The School District did not improperly expel the Student from school in March of 2012 because the behavior that resulted in the expulsion was a not a manifestation of his disability.
2.
The Division of Hearings and Appeals has authority to hear due process hearing requests related to Review of Manifestation Determinations pursuant to sec. 227.43(m), Wis. Stats. and 20 U.S.C. sec. 1415(k)(6)(B)(i).  The hearing conducted by the Division of Hearings and Appeals is de novo and the decision is not based on the record developed at the manifestation review meeting conducted by the School District.  Richland School Dist. V. Thomas P., 32 IDELR 233 (W.D. Wis. 2000).
3.
The party seeking relief in an administrative special education hearing has the burden of proof.  Schaffer V. Weast, 546 U.S. 49, 62 (2005).  In this case, the Student is challenging the manifestation determined made by the School District and, therefore, has the burden of proof.  The Student has not satisfied his burden to show that the conduct that led to his expulsion was a manifestation of his disability.   

ORDER

It is hereby ordered that the request for a due process hearing filed on behalf [Student] and his parents, [Father and Mother], against the [District] is DISMISSED.

Dated at Madison, Wisconsin on May 14, 2012.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Mark F. Kaiser
  Administrative Law Judge

	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


