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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Due Process Hearing Request for [Student], by and through her parents, [Parents] 

v.

[District]
	DECISION
Case Nos.:  LEA-12-023
LEA-12-024
LEA-12-025



The PARTIES to this proceeding are and this decision is addressed by email and U.S. Mail to:
[Student], by and through

[Parents]

[District], by

[District’s Attorney]
Procedural History

On September 14, 2012, September 19, 2012 and October 1, 2012, the Department of Public Instruction (“DPI”) received due process complaints from [Parents] (“parents”), pursuant to Subchapter V, Chapter 115, Wis. Stats., and the Individuals with Disabilities Education Act (“IDEA”), on behalf of their daughter [Student] (“student”) against the [District] (“District”).  DPI referred the matters to the Division of Hearings and Appeals.  On October 5, 2012, I conducted a telephone prehearing conference with the parties, at which time they agreed to consolidate the due process complaints for hearing.  The hearing was held on November 26, 2012 and November 27, 2012.  The parties agreed to submit, and did so submit, written closing arguments by December 5, 2012 at which time the record was closed.  A decision is due no later than December 15, 2012.
Issues for Hearing

The proper issues for hearing were stated in the parents’ original due process complaints and further elucidated on November 7, 2012 and at hearing as follows:  

1.
During the 2012-2013 school year, did the District deprive the student of a free appropriate public education (“FAPE”) as a result of the manner in which the District implemented her transfer from [School A] to [School B] at the start of the school year?
2.
During the 2012-2013 school year, did the District deprive the student of a FAPE due to the nature and location of her self-contained classroom at [School B]?  
3.
During the 2012-2013 school year, did the District deprive the student of a FAPE by virtue of her placement in self-contained classes at [School B] where she would not be working toward a high school diploma but rather a certificate of completion?  Relatedly, did the District deprive the student of a FAPE by failing to properly address the student’s postsecondary goal of entering the Armed Forces, which requires a high school diploma?  
4.
During the 2012-2013 school year, did the District deprive the student of a FAPE by failing to properly implement the educational aide required in the June 18, 2012 individualized educational program (“IEP”)?    

The student’s educational placement was not a proper issue for hearing because that matter was decided against the parents in a previous due process hearing (Case LEA-10-007) and is currently pending appeal in the United States Court of Appeals for the Seventh Circuit.  
Findings of Fact
1. The student was 17 years old at all times relevant to these complaints (D.O.B. December 7, 1994).  She is diagnosed with a cognitive disability.  In 2009, the student began her high school career in the 9th grade in multi-categorical classes at [School A] in the [District].  (District’s Ex., pp. 523, 530) 
2. A multi-categorical class means that all the children in the class are exposed to the same instruction based upon a curriculum of core academics and the instruction is modified to account for their collective special needs.  [District], LEA-10-007, 111 LRP 5894 (November 12, 2010).  Given the core academic focus and grade-level standards of a multi-categorical classroom, most classes are eligible for credit toward high school diploma graduation requirements.  (Tr. 2, pp. 283-284; Parent’s Ex., p. 21(2))

3. In April 2010, the District determined that [School A] could not meet the student’s special education needs because she needed a specially designed curriculum based on extended grade band standards, which [School A] did not offer.  (District’s Ex., p. 404)  The District offered [School B] as the student’s fall placement, where the student could receive education services in a classroom populated only by children with cognitive disabilities.  The District allowed the student to remain at [School A] for the remainder of the 2009-2010 school year.  (District’s Ex., p. 404)

4. The [School B] class was to be a self-contained classroom based upon a curriculum that is aligned to extended grade band standards, which is used for students who cannot find success in a curriculum based on core academic standards, even with modifications and adaptations to the curriculum.  See [District], LEA-10-007, 111 LRP 5894 (November 12, 2010)  Given the functional and non-grade-level standards associated with a self-contained classroom using extended grade band standards, most classes are not eligible for credit toward graduation requirements and typically such students “age out” with a certificate of completion rather than a high school diploma.  (Tr. 2, p. 284) 
5. The parents disagreed with a placement at [School B] and exercised their right to challenge it through an administrative due process complaint on May 11, 2010.  [District], LEA-10-007, 111 LRP 5894 (November 12, 2010).  The student was allowed to remain at [School A] pending the administrative appeal process pursuant to a stay put order.  Id.
6. On November 12, 2010, the administrative law judge found in favor of the District, determining, among other things, that self-contained classes at [School B] were an appropriate placement and would provide the student with a FAPE.  Id.  The parents appealed this decision and the federal courts took jurisdiction.  The student remained at [School A] pending the federal appeal and the District cross-enrolled the student at both [School A] and [School B] so that the court’s order could be implemented once received.  (Tr. 1, pp. 243-245)  
7. The federal district court issued its appeal decision about 18 month later, on April 11, 2012, which found summary judgment in favor of the District.  [Parent] by [Parents] v. [District], 10-CV-1113-JPS, 112 LRP 18669, 58 IDELR 252 (April 11, 2012).  The District attempted to convene an IEP meeting to discuss the student’s transfer to [School B] but this did not occur because the parents moved to set aside the summary judgment order.  (Tr. 1, pp. 246-248)  The student remained at [School A] pending the motion and the student remained cross-enrolled at both [School A] and [School B].  (Tr. 1, pp. 243-245)  
8. On June 18, 2012, an IEP meeting was held and the District indicated that the IEP would continue to include a one-on-one aide and be implemented at [School B] in the fall depending on the federal appeal outcome.  (Ex. 2, p. 136)  Parents received a copy of the June 18, 2012 IEP no later than June 24, 2012.  (District’s Ex., p. 119)  The District continued to cross-enroll the student at both [School A] and [School B] to ensure the District could properly implement the impending federal court decision.  (Tr. 1, pp. 243-245)
9. On August 8, 2012, the federal district court issued a decision denying the parents’ motion to set aside the April 11, 2012 summary judgment order.  [Student] ex rel. [Parent] v. [District], 10-CV-1113-JPS, 2012 WL 3257885 (E.D.Wis.) (August 8, 2012).  The parents appealed this decision to the U.S. Court of Appeals for the Seventh Circuit, where it is currently pending.  
10. On August 9, 2012 or August 10, 2012, the District first became aware of the August 8, 2012 decision and determined that it effectively lifted the student’s stay put placement at [School A].
  (Tr. 2, pp. 305-307, 312) 
11. The first day of the 2012-2013 school year at [School A] was Monday, August 13, 2012.  On Friday, August 10, 2012, a District representative spoke with the parents by telephone.  The parties dispute the content of that telephone call.  The District representative claims he instructed the parents to not send the student to [School A] but rather, to send her to [School B] when classes started there on September 4, 2012.  The parents maintain that the District representative told them no such thing.  The parents sent the student to [School A] on August 13, 2012 and the District did not allow her to attend classes.  
12. The parents did not send the student to [School B] on its first day of classes on September 4, 2012 or thereafter until September 25, 2012.   

13. On September 24, 2012, an IEP meeting was held but not completed.  (Tr. 1, p. 180)  On September 25, 2012, the student attended [School B] for the first time and continued attending until October 4, 2012, at which time she stopped attending due to complaints about the classroom.  (Tr. 1, pp. 78-79)  The September 24, 2012 IEP meeting was continued on October 15, 2012, at which time an IEP was developed.  (Districts’ Ex., p. 85)  The student did not return to school.  On October 30, 2012, another IEP meeting was convened, which resulted in another IEP.  (Districts’ Ex., p. 55)  On November 1, 2012, the student returned to school and has apparently attended on a fairly regular basis since.  (Tr. 1, p. 79) 
Discussion
There is both a substantive and procedural component to the IDEA.  B. ex rel. Berns v. Hamilton Southeastern Schools, 668 F.3d 851, 860 (7th Cir. 2011).  As to the substantive component, an administrative decision must be based upon a determination of whether the student received a FAPE.  Wis. Stat. § 115.80(5)(b).  To provide a student with a FAPE, a district is required to provide special needs children with special education in conformity with an individualized education program (“IEP”) that is “reasonably calculated to enable the child to receive an educational benefit.”  M.B. ex rel. Berns v. Hamilton Southeastern Schools, 668 F.3d 851, 860 (7th Cir. 2011) (citations omitted).  This does not meant that the district is required to provide the best possible education.  Id.  Rather, an IEP is reasonably calculated to enable the child to receive an educational benefit when it is “likely to produce progress, not regression or trivial educational advancement.”  Id.  As to the procedural component, procedural flaws do not automatically require a finding of a denial of a FAPE.  Rather, an administrative decision can only find a violation of FAPE if a procedural inadequacy impeded the student’s right to a FAPE, significantly impeded parents’ opportunity to participate in the decision-making process regarding a FAPE, or caused a deprivation of educational benefits.  Wis. Stat. § 115.80(5)(c).   


In an administrative action under the IDEA, the party seeking relief bears the burden of proof by a preponderance of the evidence.  See Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528, 531, 163 L.Ed.2d 387 (2005); Wis. Stat. § 115.80(5)(b).  In this case, it is the parents (on behalf of the student) seeking relief and therefore, the parents have the burden of proof.  

The student’s transfer from [School A] to [School B] for the 2012-2013 school year

The parents’ argument on this topic is twofold.  First, the parents allege that the District committed a procedural violation of FAPE by “unilaterally” placing [School B] on the June 18, 2012 IEP.  Second, the parents contend that the manner in which the student was transferred from [School A] to [School B] substantively deprived the student of a FAPE because the student was insufficiently prepared for the transfer and the student was made to be humiliated.  Parents failed to meet their burden on both fronts.
Some background is necessary to place the parents’ allegations into context.  The student began high school at [School A] on or about August 9, 2009 in the special education program in a multi-categorical classroom.  (District’s Ex., p. 523)  However, at an April 10, 2010 IEP meeting, the District determined that the student’s need were not being and could not be met at [School A] because she needed a specifically designed curriculum based on extended grand band standards, which [School A] apparently did not offer.  (District’s Ex., p. 404)  The District allowed the student to remain at [School A] for the remainder of the 2009-2010 school year in the interest of continuity and closure, but determined that she would be placed at [School B] in the fall.  Id.  On May 3, 2010, the parents requested that the IEP be reviewed/revised to discuss the [School B] placement, which the District declined because in its opinion there was no new information to discuss.  (District’s Ex., p. 385)  On May 11, 2010, the parents initiated a due process complaint challenging (among other things) placement at [School B].   [District], LEA-10-007, 111 LRP 5894 (November 12, 2010).  The student was allowed pursuant to a stay put order to remain at [School A] pending the due process complaint process.  Id.  
On November 12, 2010, an administrative decision found in favor of the District, determining that [School B] was an appropriate placement and the student was likely to receive an educational benefit there.  Id.  The parents appealed this decision and the federal courts took jurisdiction.  The student remained at [School A] pending the appeal and the District cross-enrolled the student at both [School A] and [School B] so that the federal court’s order could be implemented once received.  (Tr. 1, pp. 243-245)  
The District continued, as it should have, conducting IEP meetings as necessary during the pendency of the appeal.  At a March 10, 2011 IEP meeting, the parents showed interest for the first (and only) time in the potential of the student attending [School B] in the fall.  (District’s Ex., p. 327; Parent’s Ex., p. 100)  The District coordinated a site visit for the parents and student to visit [School B].  (Tr. 1, p. 220)  They did make that visit, but the mother did not like that the classroom was in the “basement” and that little to no community resources were available, so the parents decided to return to their position that the student should remain at [School A] and continued to pursue their federal appeal.  (Tr. 1, p. 252)

On April 11, 2012, the U.S. District Court for the Eastern District of Wisconsin ordered summary judgment in favor of the District.  [Parent] by [Parents] v. [District], 10-CV-1113-JPS, 112 LRP 18669, 58 IDELR 252 (April 11, 2012).  Almost immediately after receipt of this order, the District attempted to convene an IEP meeting to discuss whether the student would be allowed to remain at [School A] for the rest of the 2011-2012 school year or whether she would be immediately transferred to [School B].  (Tr. 1, pp. 246-248)  This IEP meeting never actually occurred since the parents moved to set aside the April 11, 2012 order and the student remained stay put at [School A].  (Tr. 1, p. 248)  
As the parent’s motion pended in the federal court, an IEP meeting was held on June 18, 2012.  (District’s Ex., p. 120)  Before that meeting, the student’s mother informed the District that she would be willing to attend but she specifically asked that placement at [School B] and transfer to [School B] not be discussed.  (Tr. 1, p. 249, Parent’s Ex., pp. 89-90)  The meeting was held with the mother in attendance (by telephone conference) and apparently the District acquiesced to the mother’s request that [School B] not be discussed.  (Tr. 1, 249)  Instead, a list of other parental concerns, including ESY and summer school, were discussed.  Id.  After the IEP meeting, [District Person A], the District’s Special Services Supervisor who also attended the June 18, 2012 IEP meeting, personally completed the actual IEP.  She filled out the “determination and notice of placement” part of the IEP to reflect that the June 18, 2012 IEP would be implemented at [School B] in the fall.  (District’s Ex., pp. 122, 136)  At hearing, the student’s mother claimed she had not even noticed that [School B] had been placed on the June 18, 2012 IEP “determination and notice of placement” until after August 13, 2012.  (See parents’ closing argument, pp. 5-6)  This was not credible.  The record demonstrated that the mother acknowledged via a June 24, 2012 email that she had indeed received a copy of the June 18, 2012 IEP.  (District’s Ex., p. 119)  Furthermore, the student’s mother was undeniably a zealous advocate regarding her daughter’s special education.  The mother’s consistent, longstanding and overriding dispute with the District was quite narrowly focused on whether the student would attend [School A] or [School B].  Consequently, I find it highly unlikely that she would just happened to have glossed over the “determination and notice of placement” page of the June 18, 2012 IEP.  I therefore conclude that the June 18, 2012 IEP put the parents on notice that the District intended to transfer the student to [School B] in the fall depending on the status of the federal court appeal. 
The District made no procedural or substantive FAPE deprivation surrounding the June 18, 2012 IEP.  [District Person A]’s testimony at hearing established that she was very familiar with the student’s education, as she had been involved in 7 of the student’s IEP meetings.  (Tr. 1, p. 219)  She explained that she placed [School B] on the June 18, 2012 IEP because although the student remained placed at [School A] pursuant to a stay put pending the parents’ appeal, the District had long ago decided to cross-enroll the student in both [School A] and [School B] to ensure a spot for the student depending on the outcome of the parents’ appeal in Federal Court.  (Tr. 1, pp. 227-228, 243-245; see also Parents’ Ex., pp. 245-247)  She explained this in notes on the June 18, 2012 IEP “determination and notice of placement” page, which stated: “[School B] is offered as the fall school placement because [the student’s] needs cannot be met at [School A].  Given her skill levels and the nature and severity of her disability, [the student] requires a specially designed curriculum based upon extended grade band standards.  [The student’s mother] is continuing to exercise her appeal options through Federal Court.”  (District’s Ex., p. 136)  The student’s mother actively participated in the June 18, 2012 IEP and timely received a copy of it.

On August 8, 2012, 3 days before the start of the 2012-2013 school year at [School A], the U.S. District Court for the Eastern District of Wisconsin denied the parents’ motion to set aside the April 11, 2012 summary judgment order.  [Student] ex rel. [Parent] v. [District], 10-CV-1113-JPS, 2012 WL 3257885 (E.D.Wis.) (August 8, 2012).  The parents appealed this decision to the U.S. Court of Appeals for the Seventh Circuit, where it is currently pending.  The District took the position that the August 8, 2012 decision lifted the student’s right to stay put at [School A].  (Tr. 2, pp. 305-307, 312)  
Almost immediately upon receipt of the August 8, 2012 decision, the student’s mother and [District Person B], the District’s Equitable Educational Opportunities Coordinator, had a telephone conversation on August 10, 2012.  This was the Friday before [School A] was supposed to start classes for the 2012-2013 school year on Monday, August 13, 2012.  The substance of that telephone conversation was disputed at hearing.  Generally speaking, the student’s mother claimed that they only discussed whether the student would receive a high school diploma versus a certificate of completion at [School B] and that [District Person B] promised to get back to her on that point but failed to do so.  On the other hand, [District Person B] claimed that he unequivocally told the student’s mother that the District considered the stay put at [School A] to be over such that the student should not attend [School A] and should attend [School B] when classes began. 
I found [District Person B] to be more credible than the student’s mother regarding the August 10, 2012 telephone conversation for the reasons that follow.  He testified with a detailed recollection of the telephone call.  He remembered speaking to the City Attorney prior to the telephone call to confirm that the District was legally justified in ending the student’s stay put at [School A].  He would not have done this and then neglected to tell the very person to whom he needed to relay the information.  He recalled thinking that because the student’s mother is employed by the District as a teacher, he may not have specified to her the exact start dates of [School A] and [School B] because he presumed she already knew.  He conceded where he may have been mistaken.  For example, he could not recall non-substantive details of the telephone call such as who called who first and he admitted that the parent may have been right that she initiated the first telephone call.  This does not cause me concern that he mis-remembers the substantive content of the telephone call.  To the contrary, it tells me that he was testifying as truthfully and conscientiously as possible and making every effort not to embellish or offer certainty when he did not have it.  Finally, it is highly unlikely that the mother would have just received a federal court decision which confirmed the placement of the student at a school the mother had long fought against, but then only mention to [District Person B] the relatively peripheral issue of a high school diploma versus a certificate of completion.  I believe by a preponderance of the evidence that [District Person B] sufficiently informed the mother on August 10, 2012 that the student was not enrolled at [School A] for the 2012-2013 school year but rather, that she was enrolled at [School B] and should only attend [School B] on the first day of school.  [School B]’s school year was to begin on September 4, 2012.

Despite the information provided by [District Person B], knowing that the student was cross-enrolled at both schools, and knowing that the most recent IEP of June 18, 2012 listed [School B] as the fall placement, the student’s mother nevertheless decided to send the student to [School A]’s first day of school on August 13, 2012.  The parents had no intention of sending the student to [School B] because, in their opinion, they had not attended an IEP meeting during which [School B] was legitimately written into the IEP.  (Tr. 1, p. 92)  Therefore, knowing full well that the District did not expect the student at [School A] and that the District considered the stay put at [School A] no longer applicable, the student showed up for classes at [School A] on the first day of school.  The student testified at hearing that her mother told her to go to [School A] on the first day just to “see what was going to happen…”  (Tr. 1, p. 43)
What happened is that the staff at [School A] was confused and not sure whether to allow the student to attend classes or have her wait in the office. This apparently took some time to sort out.  Ultimately, the staff at [School A] did not allow the student to attend classes and she had to wait in an office until her mother came to get her.  All of this took some time; up to a few hours during which time the student’s mother was in telephone contact with the staff at [School A] conveying her anger about the situation and threatening to call police.  (Tr. 2, p. 318)  While I can see where this circumstance may have emotionally affected the student and I sympathize with that, the fact is that the District did nothing wrong.  The mother chose to send the student to [School A] on the chance that the District would abandon its longstanding desire for placement at [School B] and its newfound legal victory which ended stay put at [School A].  This is not what occurred and instead, the student apparently felt humiliated.  This has no bearing on the student’s IEP or FAPE because it was initiated by the parents and has nothing to do with whether the student’s IEP was reasonably calculated to enable the child to receive an educational benefit.
As a final matter, there is no reason to believe that the District intentionally avoided an IEP meeting with the parents during which the details of the transfer to [School B] could have been discussed.  To the contrary, the record showed that the District had many conversations over the years with the parents about trying to facilitate the student’s transfer to [School B] but the parents were not interested because they believed strongly that the student should remain at [School A].  (Tr. 2, p. 304-305)  The parents had significant advanced warning that the District intended to send the student to [School B] should they prevail legally, yet the parents chose to stand on their longstanding legal position regarding placement and did not avail themselves to opportunities to discuss with the District any concerns they may have had regarding the actual mechanics of how such a transfer would occur.  Further, the record showed that the District had every intention of convening an IEP meeting as soon as possible after the federal court made a decision since, when the initial federal court appeal decision came down in April 2012, the District quickly requested an IEP meeting to discuss the student’s transfer to [School B].  Although that IEP meeting never happened, a June 18, 2012 IEP meeting did and yet the parents specifically requested that the student’s transfer to [School B] not be discussed.  In other words, it was the parents who actively avoided any of the District’s attempts to prepare the student for transfer to [School B] should the District ultimately prevail in the federal court appeal.  It was simply unfortunate timing that the final federal court decision was issued mere days before the start of [School A]’s 2012-2013 school year, leaving insufficient time to convene an IEP meeting prior to [School B]’s start date of September 4, 2012.  
The nature and location of the self-contained classroom at [School B]
The parents did not send the student to [School B] on its first day of September 4, 2012 or thereafter.  On September 24, 2012, an IEP meeting was held but not completed.  (Tr. 1, p. 180)  On September 25, 2012, the student attended [School B] for the first time and continued attending until October 4, 2012, at which time she stopped attending due to complaints about the classroom which will be addressed below.  (Tr. 1, pp. 78-79)  The parents’ latest due process hearing request was filed on October 1, 2012.  The September 24, 2012 IEP meeting was continued on October 15, 2012, at which time an IEP was developed.  (Districts’ Ex., p. 85)  The student did not return to school.  On October 30, 2012, another IEP meeting was convened, which resulted in another IEP.  (Districts’ Ex., p. 55)  On November 1, 2012, the student returned to school and has apparently been attending [School B] fairly routinely since that time.  (Tr. 1, p. 79)
Parents complain that the student’s classroom at [School B] was unsafe to the student’s physical person and contrary to her emotional well-being.  Parents based this complaint on their belief that the classroom was primarily comprised of older males with behavior disabilities as opposed to cognitive disabilities like the student.  Parents further based this complaint on the classroom being allegedly isolated from the general population of students.  The record established that, at worst, the student’s classroom was not immune from minor behavioral problems that most classrooms around the country encounter including such things as students using profane language.  There was no showing as to how this constituted a deprivation of the student’s right to a FAPE.
The parents failed to prove that the classroom consisted of disproportionately older males with behavioral problems or that any other reason caused the classroom to be unsafe or unfit for the student.  The student’s special education class at [School B] is taught by [Teacher], who is responsible for the implementation of the student’s IEP.  (Tr. 1, p. 161)  His testimony at hearing, which was corroborated by other witnesses, established the following.  [Teacher]’s classroom is a special education self-contained cognitive disabled class which services a core group of students totaling 15 for the 2012-2013 school year.  (Tr. 1, pp. 167-168)  The students’ ages range from 14-years-old to 19-years-old and the classroom consists of a few more males than females.  (Tr. 1, pp. 167-168)  The oldest student is a female.  (Tr. 1, p. 168)  Most of the students in [Teacher]’s classroom have cognitive disabilities, but 2 of them are diagnosed with OHI, which is an acronym for other health impairment.  (Tr. 1, pp. 184-185.)  Without providing information that might disclose the identity of individual students in the classroom, [Teacher] explained that the 2 students diagnosed as OHI did not have behavioral problems.  (Tr. 1, p 195)  With the exceptions of a regular education physical education class and a different cognitive disabled classroom while [Teacher] has a preparation period, the student was programmed in [Teacher]’s classroom for the entire day.  (Tr. 1, p. 169)  [Teacher]’s classroom is located on the lower level of the school, where several other classrooms are also located, including but not limited to another special education classroom and regular education rooms such as art rooms, a band room, and computer labs, at least one of which is brand new.  (Tr. 1, pp. 163, 178)  [Teacher]’s classroom is large and configured in such a way as to accommodate 3 different areas for a main instructional area in the back, an instructional area in the front, and a computer area.  (Tr. 1, p. 164)  [Teacher] has a full-time paraprofessional aide assigned to his classroom whenever classes are being held.  (Tr. 1, p. 165)   
On or about October 4, 2012, the student apparently told the parents about an incident that occurred in her classroom and complained about other things that had happened.  Either the student wrote down what occurred or the mother wrote it down as the student explained it.  According to the mother’s testimony and that written account (Parents Ex., p. 46), the classroom contained 10 males and 3 females and students cursed all day and talked disrespectfully to the teacher and the assistant.  The students were very loud, causing her difficulty concentrating.  On one occasion, the student was at a computer when a male student nearby was listening to rap music and using the word “pussy” and other profanity.  That same boy threw a pen over the student’s head back and forth to another female student.  Other male students also sang rap songs loudly regarding female body parts.  The student believed based upon things she heard that the classroom was really a transition class for 18 to 21 year olds and that it included students who have behavioral disabilities such as ADHD and “learning issues.”  The parents noticed a change in the student’s mood and weight loss, which the parents attributed to changes the student was forced to make at [School B].  (Tr. 1, p. 67)  Then, on October 4, 2012, a male student supposedly had a “major outburst” in the classroom, which caused distress to the student and the student refused to go back to [School B].  (Tr. 1, p. 68)  The parents provided no corroborating testimony or evidence regarding this supposed outburst.  On October 8, 2012, the parents took the student to a primary physician who documented the student’s weight loss.  (Parents’ Ex., p. 39)  The parents also sought out counseling from a counselor named [Counselor].  (Tr. 1, p. 69)  No records or testimony from [Counselor] was provided but the mother testified that [Counselor] was primarily concerned with the student’s longstanding social anxiety.  (Tr. 1, pp. 69-73)  The parents voiced these concerns to various entities within the District (Tr. 1, pp. 76-77), which prompted the principal of [School B] to initiate an investigation into the classroom.  
According to the undisputed testimony of [School B] [Principal], [Principal] worked together with [Assistant Principal], the Assistant Principal in charge of special education security, to investigate the parents’ complaints questioning the safety of [Teacher]’s classroom.  (Tr. 1, pp. 207-208)  They conducted interviews and concluded that a student had sung some type of rap song with inappropriate words in it, but the teacher did not hear it.  (Tr. 1, p. 208)  The teacher (presumably [Teacher]) assured them that if he had heard it, he would have stopped it and he promised to pay closer attention to such matters.  (Tr. 1, pp. 162, 208)  No safety concerns were discovered.  (Tr. 1, p. 208) 

The student was not isolated as a result of her classroom.  The record established that the student’s classroom, while in the lower level of the school, was amongst many other classrooms on that same level which included both other special education classrooms and regular education classrooms.  One such classroom included a new state-of-the-art computer lab intended for advanced-level biomedical science classes.  In other words, the school was obviously devoting significant resources to classrooms on the lower level of the school.  It was not akin to some forgotten dungeon as parents’ complaints might lead one to believe.  In fact, [Principal] testified that the lower level is considered “prime real estate” for the school due to the large classroom sizes and advanced technology.  (Tr. 1, p. 209)  The parents did not develop an argument as to how the specific location of the classroom deprived the student of a FAPE and I find no such deprivation here.
High school diploma v. certificate of completion and transition services
As a general rule, the federal regulations permit parties to file a due process complaint no later than 2 years from the date the complaining party knew or should have known about the alleged action that forms the basis for the due process complaint.  34 C.F.R. § 300.507(a)(2).  However, the regulations also authorize individual states to explicitly implement their own time limitation.  Id.  In Wisconsin, that explicit time limitation is 1 year.  Wis. Stat. § 115.80(1)(a).  Any claim filed outside the 1 year time limitation is barred from being heard at a due process hearing.  As particularly relevant here, the “continuing violation” doctrine does not apply to defeat the 1 year statute of limitations for filing a due process hearing request.  Vandenberg v. Appleton Area School District, 252 F. Supp. 2d 786 (E.D. Wis. 2003).  In Vandenberg, the student’s mother filed a due process complaint on August 22, 2002 and argued that the failure of the school district to provide a FAPE to the student during the years 1998-2002 constituted a “continuing violation” that could be redressed in its entirety since part of the violation fell within the one-year statute of limitations period.  Id.  In other words, the mother viewed the entire four-year period as one combined event, the whole of which, under the continuing violation doctrine, should be remedied by the due process request filed on August 22, 2002.  Id.  In rejecting this argument, the Court relied upon the plain text of Wis. Stat. § 115.80(1)(a) and that the policy of the IDEA, as recognized by the Seventh Circuit, is “to foster expeditious review and amelioration of handicapped students’ learning conditions.”  Id.  

In this case, the parents have expressed concern over whether the student would receive a high school diploma since at least March 10, 2011 (District’s Ex., p. 315), which was well over a year before the parents’ initial due process complaint in the current matter, which was filed September 14, 2012.  Having not pursued a due process complaint regarding that issue within a year of when the parents knew about the action, it is barred by the statute of limitations.  However, because the August 8, 2012 federal court decision arguably constituted an intervening event and resulted in the student being actually placed at [School B] for the first time, I will err on the side of fairness and address the merits of the parents’ allegations.  The parents made both procedural and substantive IDEA claims regarding whether the student would exit from high school with a high school diploma or certificate of completion and whether the student’s IEPs developed appropriate postsecondary goals and transition services.  
Procedurally, the parents allege that the District failed to give proper notice of whether the student was on a high school diploma track versus a certificate of completion track.  Such written notice is required whenever the District proposes to initiate or change, or refuses to initiate or change, the identification, evaluation, or educational placement of the pupil, or the provision of a FAPE to the student.  20 U.S.C. § 1415(b)(3); 34 C.F.R. § 300.503(a).  This notice requirement is applicable to whether a student will exit high school through graduation with a regular diploma or whether the student will exit high school with a certificate of completion and continue to receive special education services through the age of 22 because graduation constitutes a change in placement due to the termination of services upon graduation.  Calaveras Unified School District, 112 LRP 51130 (October 1, 2012).  Parents claim that the information that the student would be on a certificate of participation track was “new information” that was not officially disseminated to them until October 2012.  (Tr. 1, p. 10)  The record did not support this assertion, which will be discussed further below.
Turning first to the procedural allegation, the record demonstrated by a preponderance of the evidence that the District provided sufficient notice to the parents of the student’s exit track by informing the parents via IEPs on several occasions, well prior to October 2012, that the student was not necessarily on either such track, but rather, that her ability to earn a high school diploma was entirely dependent on the types of classes her disability would allow her to receive educational benefit from.  Generally speaking, if a student typically has all special education classes, they would most likely end up with a certificate of completion.  (Tr. 2, pp. 178, 283-286)  The record demonstrated that the parents have long been concerned about whether the student would receive a high school diploma versus a certificate of completion.  In fact, going as far back as March 10, 2011, an IEP was developed in which the parents voiced concern that the student would not earn a regular diploma.  (District’s Ex., p. 315)  Then, at an October 12, 2011 IEP meeting, the parents requested a written plan for the student to receive a diploma versus a certification of completion.  (District’s Ex., p. 270)  In response, the District referred the parents to the courses of study listed in the transition plan of the IEP (District’s Ex., p. 264), explaining that this was the written plan of the courses the student would need to complete to fulfill graduation requirement.  (District’s Ex., p. 270; see also Parents’ Ex., p. 21(2))  In other words, more than a year ago, the parents were concerned about the issue of the student’s high school exit plan and the District made the parents aware of what needed to happen (which courses needed to be passed) for the student to obtain a high school diploma.  This meant that the student was not on a particular exit track at that point.  Rather, it depended upon whether her disability would limit her from successfully completing the certain classes that qualified for credit toward a diploma.  Subsequent IEPs changed the student’s course of study to include more functional-based classes.  (See e.g. District’s Ex., p. 163)  If there was any doubt of the parent’s understanding about the student’s exit track, one need only reference a June 2, 2011 letter from the mother to a District representative, in which it is clear that the parents were fully aware that, generally speaking, classes at [School A] would lead to a high school diploma whereas classes at [School B] would lead to a certificate of completion.  (Tr. 1, pp. 148-149; Parent’s Ex. pp. 57-58)  It seems obvious that this is a primary reason why the parents have fought so hard against [School B].  
Given that the student was never on a particular exit track, the District cannot be faulted for failing to specifically notify the parent as to which exit track the student was on at any given time.  This issue has been significantly complicated by the length of time that elapsed while the parents’ appeal was pending and the student remained at [School A] in the meantime in an educational program for which the student was able to earn credits toward graduation.  At each IEP meeting for at least the year preceding the current due process complaints, the District provided the parents with as much notification as possible by referring to the student’s course of study and graduation requirements.  This adequately put the parent on notice that the student’s eligibility for a diploma depended completely upon whether she was programed for classes in which students were eligible to earn credit toward the graduation requirements.  

Having found no procedural violation, I next turn to the substantive matter of whether the District denied the student a FAPE relating to her exit track.  I find no violation of a FAPE.  It was long ago determined that the student was unlikely to receive educational benefit in a multi-categorical class where all the children in the class are exposed to the same instruction based upon a curriculum of core academics and the instruction is modified to account for their collective special needs.  The student was, on the other hand, determined to be likely to achieve educational benefit in a self-contained classroom based upon a curriculum that is aligned to extended grade band standards, which is used for students who cannot find success in a curriculum based on core academic standards, even with modifications and adaptations to the curriculum.  See [District], LEA-10-007, 111 LRP 5894 (November 12, 2010).  When the student was enrolled at [School A], she received instruction in a multi-categorical setting.  Although it was determined in 2010 that this was not an appropriate placement for her, she remained in that placement for two school years pending appeal and managed to accrue approximately 14 credits toward a high school diploma.  (District’s Ex., p. 89)  However, when the appeal ultimately came down in favor of the District, the student was transferred for the first time to self-contained classes where her course of study focused on functional skills and were not generally eligible for credit toward a high school diploma.  (Tr. 2, pp. 283-288)  The fact that the student remained in multi-categorical classes at [School A] for two years longer than she should have and managed to earn credits toward graduation in the meantime does not somehow translate into an entitlement to a high school diploma rather than a certificate of completion.  

As a secondary substantive matter, the parents allege that the District denied the student a FAPE because now that the student will not be earning credits toward graduation, she cannot meet her transition goal of enrolling in the army.  I disagree.  The parents provided no evience or authority to support the proposition that the District is required to reach the student’s postsecondary goals.  Rather, the District must develop “measurable” postsecondary goals.  The parents provided no argument or evidence that the postsecondary goal of entering the Armed Forces was not measureable.  The District must also develop transitional services that are a “coordinated set of activities designed with a results-oriented process focused on improving the academic and functional achievement of the student with a disability to facilitate the student’s movement from school to post-school activities, including postsecondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation and is based on the student’s needs, taking into account the student’s strengths, preferences and interests.  (District’s Ex., p. 128, emphasis added)  In other words, the transition services are intended to assist a student in reaching measurable postsecondary goals.  (Id.)  The parents provided no evidence that the District failed to develop transition services that were not intended to reach her measurable postsecondary goals.  The student’s ability to reach her postsecondary goals is limited by her abilities in light of her disability, not by the District.  In my opinion, it would behoove both parties to discuss this issue further at their next IEP meeting.
The parents do not argue that transition services were a problem when the student was in multi-categorical classes but rather, that it became a problem when she was transferred to the self-contained classes and accordingly programmed to take classes not eligible for a high school diploma.  (District’s Ex., p. 104)  As explained above, although the student’s placement remains on appeal in the federal courts, it is the current state of the law that the student’s proper placement is self-contained classes and that she will receive educational benefit there.  This is sufficient for purposes of providing a FAPE.  The District is not required as a condition of a FAPE to provide special education student with the best possible education or to provide services that maximize a student’s abilities.  Board of Educ. v. Rowley, 458 U.S. 176, 198 (1982).   Rather, District is required to provide only a “basic floor of opportunity” that consists of access to specialized instruction and related services individually designed to provide educational benefit to the student.  Id. at 201 (citation omitted). 
One-on-one aide versus full-time paraprofessional aide

The parents allege that the District failed to properly implement the June 18, 2012 IEP at [School B] by not providing 3 hours per day of one-on-one paraprofessional support.  This argument fails because, even if the District committed a technical/procedural violation by not perfectly implementing the June 18, 2012 IEP in this regard, it was a harmless error that had no impact on FAPE.  This is because the District provided the student with the equivalent in the form of a full-time paraprofessional aide who was available to the student anytime she needed it and because the parent failed to meet its burden of showing that the paraprofessional deprived the student of an educational benefit.  This is especially true considering that this matter is relevant to such a short period of time during which the student received educational services with the paraprofessional aide (less than 2 weeks). 
Of course, a District is required to fully implement the most recent IEP until a new one is created.  The most recent IEP at the time of the student’s transfer to [School B] was the June 18, 2012 IEP.  That IEP required a “one-on-one aide provided 3 class periods a day to offer more support and break down the curriculum.”  (District Ex., p. 132)  The student attended [School B] from September 25, 2012 through October 4, 2012, which was before a new IEP was created on October 15, 2012.  As a consequence, the District was required to implement the June 18, 2012 IEP for those days.  It is undisputed that the District did not provide the student with a one-on-one aide for 3 class periods, but rather, decided to make a full-time licensed paraprofessional aide, [Aide], available to the student and the rest of her special education classroom throughout the entire day to assist with special education and/or regular education classes.  (Tr. 1, p. 165)  The District considered this paraprofessional aide to fulfill its obligations under the June 18, 2012 IEP.  I agree.  The IDEA has not been interpreted by the courts to require perfect implementation of IEPs.  See e.g. Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811 (9th Cir. 2007); Melissa S. v. Sch. Dist. of Pittsburg, 183 F. App’x 184, 187 (3rd Cir. 2006).  Rather, courts have held that the IDEA is violated if there is evidence that a school district failed to implement substantial provisions of an IEP or “an essential element of the IEP that was necessary for the child to receive an educational benefit.”  See e.g. Neosho R-V Sch. Dist. v. Clark, 315 F.3d 1022, 1027 n. 3 (8th Cir. 2003); Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 348-349 (5th Cir. 2000).
The District instructed [Aide] to implement the student’s June 18, 2012 IEP.  In fact, at the District’s direction, [Teacher] informed [Aide] before the start of the 2012-2013 school year that the student might be attending [School B] in the fall and that the IEP called for a one-on-one aide, such that [Aide] should be made available to her to fulfill that requirement until other arrangements could be made or a new IEP developed.  (Tr. 1, p. 181)  [Aide] testified at hearing that he was required to review the student’s IEP and that he frequently assisted the student and was available to her all day.  (Tr. 1, pp. 197-198, 200-201)  The parents did not develop an argument that [Aide] failed to meet the student’s needs or deprived her of receiving an educational benefit in contrast to services a one-on-one would have provided. 
Conclusions of Law

1.
During the 2012-2013 school year, the District did not deprive the student of a FAPE as a result of the manner in which the District implemented her transfer from [School A] to [School B] at the start of the school year.
2.
During the 2012-2013 school year, the District did not deprive the student of a FAPE due to the nature and location of her self-contained classroom at [School B].  

3.
During the 2012-2013 school year, the District did not deprive the student of a FAPE by virtue of her placement in self-contained classes at [School B] where she would not be working toward a high school diploma but rather a certificate of completion.  Further, the District did not deprive the student of a FAPE by failing to properly address the student’s postsecondary goal of entering the Armed Forces.  

4.
During the 2012-2013 school year, the District did not deprive the student of a FAPE by failing to properly implement the educational aide required in the June 18, 2012 IEP.   
ORDER

It is hereby ordered that the parents’ request for relief is denied and the due process complaint is dismissed.

Dated at Milwaukee, Wisconsin on December 14, 2012.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 227-1872



FAX:

(414) 227-3818




Email:

Rachel.Pings@Wisconsin.gov



By: 
____________________________________




Rachel Pings

Administrative Law Judge
cc:
James Verbick, DPI (by email and U.S. Mail)
	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 
The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� Whether the District’s determination in this regard was appropriate is not a proper subject of this decision, as it relates to an appeal pending in the Seventh Circuit Court of Appeals such that the Seventh Circuit Court of Appeals would have jurisdiction over the matter.





2

