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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Due Process Hearing Request for [Student], by and through her parents, [Parents] 

v.

[District]
	Case No:  LEA-13-006



ORDER GRANTING DISTRICT’S MOTION TO DISMISS, ORDER DENYING PARENTS’ MOTION TO TERMINATE COMMUNICATION and ORDER OF DISMISSAL
The PARTIES to this proceeding are and this notice is sent by email and U.S. Mail to:
[Student], by and through

[Parents]

[District], by

[District’s Attorney]
Preliminary Recitals

On February 5, 2013, [Father] (father) and [Mother] (mother) (collectively the parents) filed a due process hearing request with the Department of Public Instruction (DPI) under Subchapter V, Chapter 115, Wis. Stats., and the Individuals with Disabilities Education Act (IDEA) of 2004, on behalf of their daughter [Student] (student) against the [District] (district).  The parents named only themselves as parties.
On February 13, 2013, the parents filed a “Motion to Terminate all Discussions and Meetings Regarding [the student]” and for Summary Judgment.  At a March 6, 2013 Telephone Prehearing Conference, the mother withdrew the request for Summary Judgment.  A briefing schedule was established.  On March 14, 2013, the district filed a response brief.  The parents had until March 25, 2013 to file a reply brief.  No reply brief was filed.
On March 14, 2013, the district filed a Motion to Dismiss.  On March 23, 2013, the parents filed a response brief.  The district had until March 29, 2013 to file a reply brief.  No reply brief was filed.
Findings of Fact

1. On December 7, 2012, the student turned 18 years old.

2. It is undisputed that no court has determined the student to be incompetent and the parents are not her legal guardians.

3. It is undisputed that no court has determined the student to lack the ability to provide informed consent with respect to her educational program.

4. It is undisputed that on January 28, 2013, the student executed a “Durable Power of Attorney Regarding Matters of Education” in which she named her parents as her agents for educational matters.  The power of attorney documentation was not made part of the record in this case, as it was not filed with the parents’ due process hearing request and neither party attached it as an exhibit to any motion or brief.
5. It is undisputed that on February 5, 2013, a district representative called the student’s home to speak with her regarding scheduling a resolution meeting for a different due process case (LEA-13-003).  The student wanted her parents to speak for her.  The district insisted upon speaking with the student.  This prompted the parents to file the instant due process hearing request on February 5, 2013.  The hearing request complained of the following two issues: 
a. The district refused to abide by the January 28, 2013 power of attorney, and 

b. The district failed to properly notify the student and the parents about the transfer of parental rights at the age of majority as required by Wis. Stat. § 115.807(3).  
6. The February 5, 2013 due process hearing request named only the parents as parties, was signed only by the mother, and was written entirely from the mother’s perspective.
7. By letter from the student to the district dated February 6, 2013, the student informed the district of her Durable Power of Attorney Regarding Matters of Education.  She further informed the district that she would not be attending the upcoming IEP meeting and that her parents would attend in her stead.  She further informed the district that she wanted the district to speak with her parents rather than her regarding matters of her education.

Discussion

The parties’ cross-motions really boil down to the same fundamental issue, which is whether in Wisconsin a disabled competent adult student may transfer her IDEA rights to her parents through a “Durable Power of Attorney Regarding Matters of Education” in which the student purportedly assigned her parents as her agents to represent her in all educational matters.  The district argues that because the student is an adult who is competent and capable of asserting her own IDEA rights, she cannot transfer them to her parents by virtue of a power of attorney because neither federal nor Wisconsin law provides any means to do so.  In the district’s view, the only person who may assert IDEA rights on behalf of a disabled adult student in Wisconsin other than the student herself is the student’s guardian (in the case of incompetence) or a lawyer.  The parents argue, on the other hand, that although their adult disabled daughter is otherwise competent, she should be permitted to use a power of attorney as a way to accomplish her desire to have her parents navigate her IDEA rights, which includes participation in all meetings with the district and alleged violations of IDEA through a due process hearing request.  They contend that Wisconsin state law provides authority for this.  The parents explain that the student suffers from stress and does not currently want to represent her own IDEA rights.    

Under the IDEA, parents of disabled students have a plethora of rights, which include the right to review educational records, to participate in IEP meetings, and to file a due process complaint.  See 34 C.F.R. §§ 300.501(a), 300.501(b), and 300.507(a).  However, once a disabled student turns 18-years-old, those rights transfer as a matter of law directly to the adult student.  See 20 U.S.C. § 1415(m), 34 C.F.R. § 300.520(a), and Wis. Stat. § 115.807.  
Federal law specifies two exceptions which prevent the transfer of IDEA rights from parents to the student at the student’s age of majority, but neither of them applies here.  The first is when a disabled adult student has been declared incompetent by a state court.  See 20 U.S.C. § 1415(m)(1), 34 C.F.R. § 300.520(a), and Wis. Stat. § 115.807.  In Wisconsin, this process is governed by the procedures outlined in Wis. Stat. Chapter 54.  Had the disabled adult student in this case been determined by a Wisconsin court to be incompetent, her parents could have been appointed as her guardians and continued to represent her rights under the IDEA because those rights would not have transferred away from the parents.  They declined this option.  The second exception is a “special rule” for circumstances in which a disabled adult student has not been determined incompetent but “is determined not to have the ability to provide informed consent with respect to [his or her] educational program.”  See 20 U.S.C. § 1415(m)(2), 34 C.F.R. § 300.520(b).  According to this “special rule,” in such circumstances, states are required to establish procedures for appointing the parent of the child to represent the educational interests of the child throughout the period of eligibility of the child under the IDEA.  Id.  The parents did not argue that this provision applies and nowhere in the record is there any indication that the student lacks the ability to provide informed consent; rather, she simply prefers not to because she finds interactions regarding her education to be stressful.
 
The parents advocate for a third exception, in the form of a power of attorney, that serves not to prevent the transfer of IDEA rights to the student but rather to allow the adult student to transfer them back to the parent as the student sees fit.  Because the above-mentioned federal IDEA law does not provide for this, the only way the parents’ argument can succeed is if Wisconsin as an individual state provides statutory or case law authority for it.  This was made clear in comments to 34 C.F.R. § 300.520.  See Federal Register, Vol. 71, No. 156 (August 14, 2006) at p. 46713 (“Whether parents may retain the ability to make educational decisions for a child who has reached the age of majority and who can provide informed consent is a matter of State laws regarding competency.  That is, the child may be able to grant the parent a power of attorney or similar grant of authority to act on the child’s behalf under applicable State law.  We believe that the rights accorded individuals at the age of majority, beyond those addressed in the regulation, are properly matters for States to control.”).   

Some individual states have enacted specific statutory framework to permit adult students to do exactly what the parents propose here.  For example, in Virginia, the state legislature enacted a law that made it quite easy for competent adult students to delegate their educational interests to an agent.  See In re: Student with a Disability, 111 LRP 50818 (Virginia State Educational Agency, May 16, 2011).  Namely, the state legislature provided that an adult student could designate, in writing, by power of attorney or similar legal document, another competent adult to be the student’s agent to receive notices and to participate in meetings and all other procedures related to the student’s educational program and that if this occurred, then a local educational agency was required to rely on the designation.  Id.
  In Ohio, a hearing officer allowed an adult student’s power of attorney to confer standing to his parents in an IDEA due process case pursuant to Ohio case law, which held that a power of attorney could be construed as a less restrictive alternative than guardianship.  Beachwood City School District, 104 LRP 25307 (Ohio Dept. of Educ., March 11, 2004) (citation omitted).
  Finally, in Connecticut, the state legislature enacted a comprehensive power of attorney law which a competent adult student relied upon to delegate her educational rights to her grandparents.  Regional School District No. 1, 107 LRP 65449 (Connecticut State Educational Agency, October 22, 2007).  The district contested the power of attorney, but a hearing officer found that the grandparents had standing to assert the student’s IDEA rights on the student’s behalf because the state statute was so broad that it encompassed IDEA rights.
  Id.  
These cases are mentioned for illustrative purposes only.  They have little application here except to demonstrate how Wisconsin is different.  Namely, the above-referenced states had either a power of attorney statute explicitly devoted to educational rights (Virginia), case law supporting a form of guardianship for competent adults (Ohio), or a very broad power of attorney statute that could easily be interpreted to encompass educational rights (Connecticut).  In such cases, the designated agent would not have been engaging in the unauthorized practice of law when representing a principal’s IDEA rights.  This is because the power of attorney would have created the legal fiction of an agent stepping into the child’s shoes for the purposes of pursuing the IDEA rights.  As such, even if only the agent filed and signed a due process hearing request, the agent would be a proper party and dismissal would not be warranted.  
However, this does not apply here because, unlike Virginia, Ohio, and Connecticut, Wisconsin does not have a statutory framework or case law supporting the use of powers of attorney to delegate IDEA rights.  The parents attempt to rely upon Wisconsin Chapter 244, which is entitled “Uniform Power of Attorney for Property and Finances.”  The district counters that Chapter 244 addresses powers of attorney for finances and property only and not for IDEA rights.  I agree.  Although certain subsections in isolation could be read more broadly, the subchapter that specifies an agent’s “authority” is explicitly limited to matters of property and finances.  See Wis. Stat. § 244.41(1).  Notably, even if a principal fails on the power of attorney to enumerate specific types of authority to an agent and instead grants “an agent the authority to do all acts that a principal could do,” the agent’s authority is still explicitly limited to that described in subsections 244.44 to 244.56, which relate to “real property,” “tangible personal property,” “stocks and bonds,” “commodities and options,” “banks and other financial institutions,” “operation of entity or business,” “insurance and annuities,” “estates, trusts, and other beneficial interests,” “claims and litigation,” “personal and family maintenance,” “benefits from government programs or civil or military service,” “retirement plans,” and “taxes.”  The parents attempt to bootstrap their argument onto the “personal and family maintenance” and/or “government programs” subsections, but those are self-limiting to the monetary issues surrounding personal and family maintenance and do not include the IDEA.  Lest any doubt remain, the legislature prescribed that powers of attorney under Chapter 244 should take a form that clearly relates only to financial and property matters.  See Wis. Stat. 244.61.  In fact, the recommended leading sentences state: 

“THIS POWER OF ATTORNEY AUTHORIZES ANOTHER PERSON (YOUR AGENT) TO MAKE DECISIONS CONCERNING YOUR PROPERTY FOR YOU (THE PRINCIPAL).  YOUR AGENT WILL BE ABLE TO MAKE DECISIONS AND ACT WITH RESPECT TO YOUR PROPERTY (INCLUDING YOUR MONEY) WHETHER OR NOT YOU ARE ABLE TO ACT FOR YOURSELF…”  Wis. Stat. §244.61 (emphasis added).  
The recommended form goes on to enumerate property and money related topics the principal may authorize the agent to control.  There is no place upon the recommended form for a principal to grant authority to an agent outside the specific property and monetary topics identified by the statute (and quoted above).  Further, the legislature required that an appendix be attached to a power of attorney and the appendix must include the full authority-granting statutory sections so that the principal, the agent, and third parties will know what powers the agent has. 

As a consequence of Wisconsin’s lack of authority for a power of attorney delegating IDEA rights, this case must be dismissed for lack of standing by the parents who are the only named parties.  When the due process hearing request was filed on February 5, 2013, the disabled student was 18 years old and therefore, her IDEA rights had been transferred from her parents to her.  As an adult disabled student who had not been determined incompetent or unable to provide informed consent with respect to her educational program, she was the only person who had standing to file a due process hearing request alleging a violation of her IDEA rights.  Because she did not do so,
 the case must be dismissed for lack of standing.
Conclusions of Law
1. The district’s motion to dismiss is granted on the basis of lack of standing.
2. The parents’ motion to terminate communication is denied because I lack jurisdiction to consider it as a result of their lack of standing.
 ORDER


This matter is hereby dismissed and all previously scheduled matters are hereby cancelled.

Dated at Milwaukee, Wisconsin on April 3, 2013.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 227-1872



FAX:

(414) 227-3818




Email:

Rachel.Pings@Wisconsin.gov



By: 

____________________________________





Rachel Pings

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 
The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� A copy of this letter was made part of the record.  See Brief in Support of [District’s] Motion to Dismiss, Ex. 1.


� The parents’ submissions reference a letter from the student’s psychologist, but it was not provided and therefore, is not part of the record.  


� The student in that case failed to utilize a written document designating his father as his agent and therefore, the father lacked standing.  


� On appeal the decision was upheld for reasons other than the power of attorney.  See Beachwood City School District, 104 LRP 25307 (SEA Ohio, June 17, 2004).  Namely, on appeal the State Level Review Officer found that the hearing officer’s findings and conclusions regarding the power of attorney were unnecessary because the adult student was one of the parties who had requested the due process hearing, which is not the case here.


� Ultimately, the case was nevertheless dismissed because although the power of attorney was otherwise valid for the purposes asserted by the adult student and grandparents, it was executed after the action was commenced and therefore did not confer standing for that particular action.


� The parents are the only named parties on the February 5, 2013 due process hearing request, the mother is the only one who signed it, and its content is written entirely from the mother’s perspective. 
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