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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Due Process Hearing Request for [Student], by and through his mother,  [Parent]
v.

Middleton – Cross Plains Area School District
	Case No.:  LEA-13-010



ORDER GRANTING DISTRICT’S MOTION TO DISMISS and ORDER OF DISMISSAL

The PARTIES to this proceeding are and this notice is sent by email and U.S. mail to:

[Student], by and through
[Parent]

Middleton – Cross Plains Area School District, by
Attorneys Patricia Wheeler and Thomas Shorter
Godfrey & Kahn, S.C.

One East Main Street, Suite 500

Madison, WI 53701

Phone: (608)257-3911

Email: pwheeler@gklaw.com, tshorter@gklaw.com
Preliminary Recitals

On March 21, 2013, the Department of Public Instruction received a request for a due process hearing, under Subchapter V, Chapter 115, Wis. Stats., and the Individuals with Disabilities Education Act (IDEA) of 2004, from [Parent] (hereinafter “parent”) on behalf of her son [Student] (hereinafter “student”) against the Middleton – Cross Plains Area School District (hereinafter “district”).  
On March 28, 2013, I sent a notice to the parties scheduling an initial telephone prehearing conference for April 19, 2013.  At the parties’ request, that telephone prehearing conference was rescheduled several times, primarily to accommodate settlement efforts.  On May 1, 2013, I conducted a telephone prehearing conference with the parent and district, at which time settlement efforts had been exhausted without resolution.  The parent requested that the telephone prehearing conference be rescheduled so that she could be represented by an attorney.  On May 3, 2013, I conducted a second telephone prehearing conference with the parent and district, at which time the parent had not secured legal representation.  A one-month extension of time pursuant to Wis. Stat. § 115.80(6) was granted at the parties’ joint request to afford sufficient time to continue settlement efforts, to enter into potential stipulations regarding issues for hearing, and to permit prehearing motions and briefing.  Hearing was scheduled for June 25, 2013 through June 27, 2013 and a decision was due no later than July 5, 2013.  
On May 23, 2013, the parent emailed me ex parte regarding her frustration over communications with the district and explaining that she still had not secured legal representation.  I responded by forwarding the email to the district and asking the parent to advise if she was requesting additional time to obtain legal representation.  The parent did not respond and I have not heard from her since.
On May 28, 2013, the district filed a Motion to Dismiss / Summary Judgment on the basis that the student reached the age of majority prior to the parent’s due process request and therefore, the parent lacks standing.  According to a previously established briefing scheduled, the parent had until June 5, 2013 to submit a response.  The parent did not submit a response of any kind.
Findings of Fact

1. During an IEP meeting on January 26, 2012, the district discussed with the student and parent that the student’s rights would transfer from the parent to the student when the student turned 18 years old.  The district further discussed the implications of the transfer of parental rights with the student and parent and provided them with a copy of the district’s Transfer of Rights brochure.  (xxxxx Aff., ¶¶7-10 and Ex. A)

2. On September 14, 2012, the student turned 18 years old.  (District Br., p. 8)
3. The student has not been adjudicated incompetent.  (District Br., p. 9)

4. On March 21, 2013, the parent filed the instant due process hearing request, upon which the parent is named as the only party requesting the hearing and upon which only the parent’s signature appears.

Discussion

A party is entitled to summary judgment when the record establishes “that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”  Wis. Stat. § 802.08(2).  When a motion for summary judgment is made and supported, an adverse party may not rest upon mere allegations or denials but rather, the adverse party’s response, by affidavits or as otherwise provided, must set forth specific facts showing that there is a genuine issue for trial.  Wis. Stat. § 802.08(3).  Evidentiary facts in the record are to be taken as true if not contradicted by opposing proof.  Lambrecht v. Estate of Kaczmarczyk, 2001 WI 25 ¶23, 241 Wis. 2d 804, 623 N.W.2d 751 (citations omitted).  
In this case, the district has moved for summary judgment on the basis that the parent, who is the only party to the due process complaint, lacks legal standing.  The parent has failed to respond in any fashion and therefore, has not contradicted any of the district’s assertions.  Also, there is no indication on this record that the student’s desires mirror his mother’s and there has been no motion to substitute him as a party. 

The district is correct that the parent lost legal standing when the student turned 18 years old on September 14, 2012.  This is because all of a parent’s rights under Wisconsin Statutes Chapter 115, Subchapter V (Children with Disabilities), including the right to request a due process hearing, transfer to the child at age 18.  See § 115.807, Wis. Stats.  The only exception to this is when a student has been adjudicated incompetent, which is not applicable here.  Since the student was 18 years old prior to the parent’s March 21, 2013 due process hearing request, the parent never had legal standing to begin with.  Consequently, the district is entitled to judgment as a matter of law.  
Conclusions of Law

1.
There is no genuine issue of material fact.

2.
The parent cannot prevail as a matter of law because she lacks standing.
3.
The district is entitled to summary judgment.

ORDER


This matter is hereby dismissed and all previously scheduled matters are hereby cancelled.

Dated at Milwaukee, Wisconsin on June 11, 2013.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 227-1872



FAX:

(414) 227-3818




Email:

Rachel.Pings@Wisconsin.gov



By: 
____________________________________




Rachel Pings

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 
The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


