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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Due Process Hearing Request of [Student] 

v.

[District]
	Case No:  LEA-13-013



ORDER GRANTING DISTRICT’S MOTION FOR SUMMARY JUDGMENT and ORDER OF DISMISSAL
The PARTIES to this proceeding are and this notice is sent by email and U.S. Mail to:

[Student]

[District], by

[District’s Attorney]
Preliminary Recitals

On April 7, 2013, [Student] (the student) filed a due process hearing request with the Department of Public Instruction (DPI) under Subchapter V, Chapter 115, Wis. Stats., and the Individuals with Disabilities Education Act (IDEA) of 2004, against the [District] (district).  The nature of the problem cited by the student was her desire to have her parents represent her educational interests in IEP meetings, due process hearings, and all other forums.  To that end, the student provided a “Special Durable Power of Attorney for Matters Concerning Education” and documentation from her treating psychologist regarding her diagnosis of social anxiety disorder and depression.  As a proposed resolution, the student requested that the district be required to accept the “Special Durable Power of Attorney for Matters Concerning Education,” accept the aforementioned medical documentation as evidence of her inability to actively participate in meetings regarding her education, and allow her parents to represent her educational interests in all forums.   
On May 16, 2013, the district filed a Motion to Dismiss for failure to state a claim and for Summary Judgment.  On May 30, 2013, the student filed a response brief and cross motion for Summary Judgment.  On June 7, 2013, the district filed a reply brief.
Findings of Fact

1. On January 27, 2013, the student executed a form entitled “SPECIAL DURABLE POWER OF ATTORNEY FOR MATTERS CONCERNING EDUCATION” (hereinafter “power of attorney for education”) in which she designated her parents as her agents to control and manage her education.  The district refused to recognize this document and it has previously been determined invalid under Wisconsin law.  (See Case LEA-13-006.)
2. On February 13, 2013, the student’s treating psychologist, [Psychologist], sent a letter to the district in which she opined that the student suffers from social anxiety disorder which affects her ability to express herself to others when under stress.  Further, that the social anxiety coupled with stress related to her education has affected her self-esteem to the point that she has also become depressed.  As a result, [Psychologist] expressed serious doubt that the student is able to adequately represent herself and suggested that her best interests would be served if her family were allowed to assist her at any meetings held about her education.
  
3. The student relies upon [Psychologist]’s opinion in seeking a determination that, although the student is not legally incompetent, she lacks the ability to provide informed consent with respect to her educational program and therefore her parents should be appointed to represent her educational interests.
Discussion

At the outset, I will address the relation of Case LEA-13-006 to the instant case.  Case LEA-13-006 was dismissed due to lack of standing by the parents, who initiated the complaint.  By personally re-filing the instant due process hearing request, the student remedied the standing problem.  Moreover, in this new complaint, the student’s legal argument differs completely from that of her parents in the previous complaint.  Namely, whereas in Case No. LEA-13-006, the parents attempted to rely upon Wisconsin law (Chapter 244, Wis. Stat.) to imbibe the power of attorney for education, the student has largely abandoned that position and now argues instead that her parents should be appointed to represent her educational interests as authorized by a special rule articulated in 34 C.F.R. § 300.520(b).  Accordingly, the power of attorney for education is no longer at issue.  To the extent the student wishes to rehash it, I decline to do so as I already determined that it is not allowable under Wisconsin law.  (See Case LEA-13-006.)  
Whether the parents should be appointed to represent the student’s interests under a federal special rule based upon her alleged inability to provide informed consent is another matter entirely and has not been previously addressed.  The federal regulation at issue is 34 C.F.R. § 300.520(b), which provides as follows:  
“Special rule.  A State must establish procedures for appointing the parent of a child with a disability… to represent the educational interests of the child throughout the period of the child’s [IDEA eligibility] if, under State law, a child who has reached the age of majority, but who has not been determined to be incompetent, can be determined not to have the ability to provide informed consent with respect to the child’s educational program.”  (Emphasis added.)
The authority for this regulation comes from 20 U.S.C. §1415(m), which provides as follows:
“Special rule.  If, under State law, a child with a disability who has reached the age of majority under State law, who has not been determined to be incompetent, but who is determined not to have the ability to provide informed consent with respect to the educational program of the child, the State shall establish procedures for appointing the parent of the child… to represent the educational interests of the child throughout the period of [IDEA eligibility].”  (Emphasis added.)

The student argues that she does not have the ability to provide informed consent with respect to her educational program based upon a diagnosis of social anxiety and depression and therefore, the special rule applies to her.  She further argues that the State of Wisconsin, the Department of Public Instruction, and/or the district have disregarded this federal special rule by failing to have procedures in place to implement it.  The district concedes that these procedures do not exist in Wisconsin law.  The district takes the position that this is acceptable, however, because application of the special rule is discretionary among individual states and Wisconsin has apparently chosen not to adopt it.  The district’s position appears to be supported by the plain language of the federal code and regulation and by reference to the regulation’s comments.  

An examination of the plain language of the code and regulation reveals that the special rule is only triggered when an individual state has a law by which an adult student can be found competent but unable to provide informed consent with respect to education.  This is evidenced by use of the term “if.”  Only then does the mandatory language requiring the state to implement procedures to appoint a parent apply.  In other words, the federal regulation gives individual states the authority to enact their own laws regarding competency and guardianship and Wisconsin has not included a law allowing for a competent adult student to be determined unable to provide informed consent with respect to education.  This interpretation is supported by reference to the official comments to 34 C.F.R. § 300.520, which state: 

“… We believe that the rights accorded individuals at the age of majority, beyond those addressed in the regulation, are properly matters for States to control.”  Federal Register, Vol. 71, No. 156 (August 14, 2006) at p. 46713.

Both parties moved for summary judgment.  Summary judgment is appropriate when the record establishes “that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”  Wis. Stat. § 802.08(2).  Here, the district is entitled to summary judgment because the student cannot prevail under the law.  The parties agree that there is no law in Wisconsin by which an adult competent student can be determined not to have the ability to provide informed consent regarding education and therefore, the state of Wisconsin was not required to establish, and has not established, procedures for appointing a parent under such circumstances.
Conclusions of Law

1. There is no genuine issue of material fact.
2. The student cannot prevail as a matter of law.

3. The district is entitled to summary judgment.

 ORDER


This matter is hereby dismissed and all previously scheduled matters are hereby cancelled.


Dated at Milwaukee, Wisconsin on June 10, 2013.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 227-1872



FAX:

(414) 227-3818




Email:

Rachel.Pings@Wisconsin.gov



By: 
____________________________________




Rachel Pings

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 
The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� There is no indication that the district has not allowed the student’s parents to assist her in meetings regarding her education (in contrast to having the parents represent the student in the student’s stead).
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