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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	Case No.:  LEA-13-017



FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
On December 18, 2013, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stat. Chapter 115, Subchapter V, and the Individuals with Disabilities Education Act (IDEA).  The request was filed on behalf of [Student] (the Student), by his parents, [Parents].  The DPI referred the matter to the Division of Hearings and Appeals for hearing.

A due process hearing was conducted in Waunakee, Wisconsin on February 13, 2014.  At the close of the hearing, the parties jointly requested that the deadline for issuing a decision in this mater be extended to March 7, 2014.  An order confirming the extension was issued on February 20, 2014.  The parties filed post-hearing briefs.  The briefing was completed on February 21, 2014.  

The PARTIES to this proceeding are certified as follows:


[Student], by
[Parents]

[District], by


[District’s Attorney]
The issues as described by the Parents in their hearing request are as follows:

1. Whether the [District] denied the Student a free and appropriate public education (FAPE) for the 2012/2013 school year by failing to include in his Individualized Education Program (IEP) requested assistive technology and to timely provide the requested assistive technology.
2. Did the [District] deny the Student FAPE by failing to protect the Student’s brother from bullying and failing to implement the Student’s brother’s IEP.
3. Whether the appropriate remedy for the alleged denials of FAPE is to require the [District] to:

1.      Pay tuition for the 2013/2014 school year at [Private School] and   

     ongoing tuition payments at a private school through high school for the Student;
2.
Pay for services from Wisconsin Institute for Learning Disabilities/ Dyslexia;

3.
Pay for an independent evaluation to diagnosis the Student’s learning disability;
4.
Allow the Student to keep the assistive technology given to him by the [District].
Burden of Proof

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

FINDINGS OF FACT
1.
[Student] (the Student) is a twelve year old boy (at the time of the hearing) who resides with his parents, [Parents], in the attendance area of the [District].  For the 2013-14 school year, the Student is in the seventh grade.  

2.
The District first evaluated whether the Student met educational criteria for a student with a disability in 2008.  [District School Psychologist], the District’s school psychologist, performed cognitive ability testing on the student and a learning disabilities teacher conducted academic skill testing.  Based on the test results, an Individualized Education Program (IEP) team concluded that the Student did not meet criteria for a specific learning disability (testimony of [District School Psychologist], tran. pp. 257-260).  


3.
The District re-evaluated the Student to determine whether he was a student with a disability in April of 2011.  At that time, the IEP team determined that the Student met eligibility criteria for emotional behavioral disability (EBD).  The IEP team evaluated whether the Student met educational criteria for specific learning disabilities and determined that he did not qualify (testimony of [District School Psychologist], tran. pp. 260-264, also, see exh. 115).  As a result of the Student meeting educational criteria for EBD, the IEP team developed an IEP for the Student commencing in April of 2011.


4.
The Student’s annual IEP was completed in April of 2012.  In May of 2012, the Parents retained a private school psychologist, [Private School Psychologist], for a psycho-educational assessment.  In June of 2012, [Private School Psychologist] met with [Director of Student Services], the District’s director of student services.  [Private School Psychologist] informed [Director of Student Services] that she was in the process of evaluating the Student for dyslexia.  She indicated that she would be providing a report to the District in the future (testimony of [Director of Student Services], tran. pp. 303-304).  
5.
In anticipation of [Private School Psychologist] report, the District held an IEP meeting on September 27, 2012, to review and revise the Student’s IEP.  [Private School Psychologist]’s report was not completed by September 27, 2012.  However, based on [Private School Psychologist]’s conclusion that the Student met medical criteria for dyslexia, the District initiated a re-evaluation to determine whether the Student met educational criteria for specific learning disabilities, as well as any other educational disabilities (testimony of [Director of Student Services], tran. p. 308).


6.
On September 28, 2012, [Parent] sent [Private School Psychologist] an e-mail reporting “good news” from the Student’s IEP meeting (exh. 25).  She reported that [Director of Student Services] believed the Student’s test scores would qualify him for specific learning disability, but that the School District would only complete his IEP after the re-evaluation is completed.  According to the e-mail, [Parent] reported that [Director of Student Services] agreed to make space and technology available in the School District to allow the Student to receive tutoring services through Wisconsin Institute for Learning Disabilities/Dyslexia (WILDD) at school.  In that e-mail, [Parent] asked [Private School Psychologist] to provide the Student’s finalized report on or before October 10, 2012.


7.
The District did not receive [Private School Psychologist]’s report by October 10, 2012, but it did initiate a re-evaluation of the Student.  The District scheduled another IEP meeting for the Student for November 15, 2012.  The District received [Private School Psychologist]’s report (exh. 17) on the day of the IEP meeting.  Attending the November 15, 2012 IEP meeting were the Parents, [District School Psychologist], [Director of Student Services], [Private School Psychologist], [District Special Education Teacher A], a special education teacher and the Student’s case manager prior to November 15, 2012, [District Special Education Teacher B], a special education teacher and the Student’s case manager after November 15, 2012, and [District Regular Education Teacher], the Student’s regular education teacher.  

8.
At the IEP meeting on November 15, 2012, the IEP team evaluated whether the Student met educational criteria for specific learning disability as well as other health impairment (OHI).  The IEP team determined that the Student met educational criteria for both and that he continued to meet criteria for EBD.  The IEP team determined that specific learning disabilities was the Student’s primary disability, with EBD and OHI being secondary disabilities.  After completing the evaluation, the IEP team turned to developing an IEP for the Student based on his educational disabilities.


9.
A dispute exists between the Parents and other members of the IEP team as to whether the team reached a consensus that the Student needed assistive technology services or devices in order to progress academically.  [Private School Psychologist]’s report provides that assistive technology devices would be beneficial to the Student.  IEP team members [District School Psychologist], [District Special Education Teacher A], [Director of Student Services] and [District Regular Education Teacher] all testified that they recalled a discussion of the Student’s use of his assistive technology and a general understanding that the District would look into what assistive technology would be available and appropriate for the Student (The testimony of the IEP team members who were called as witnesses by the District with respect to the agreement of the IEP team regarding providing assistive technology to the Student is found in the transcript.  [District School Psychologist]’s testimony, tran. p. 266; [District Special Education Teacher A]’s testimony, tran. p. 245; [Director of Student Services]’s testimony, tran pp.  311-312; and, [District Regular Education Teacher]’s testimony, tran. pp. 213-214).  In contrast to the testimony of the District’s witnesses, [Parent] testified that the IEP team reached consensus that the Student needed a detailed list of assistive technology.  
10.
The District drafted an IEP for the student based on the understanding of District’s members of the IEP team (exh. 42).  The Student’s IEP was completed on December 18, 2012.  On January 15, 2013, the Parents presented to the District a document that purports to be a list of items that the Parents believe the IEP team agreed to include in the Student’s IEP, but were left out of the final document (Exhibit 44).  The list consists primarily of several forms of assistive technology, the use of teaching methodologies for dyslexia, and schedule and storage accommodations consistent with the Student’s use of assistive technology.  


11.
In response to the list, District Administrator [District Administrator] made two offers to the Parents.  First, he offered to meet with them to discuss the differences between the Parents’ claims and the District’s understanding of the IEP team consensus.  When that offer was rejected and the Parents claimed that e-mail was the most effective form of communication, Administrator [District Administrator] offered to participate in a facilitated IEP meeting through the Wisconsin Department of Public Instruction (DPI).  That offer was also rejected by the Parents.  
12.
In early February of 2013, despite the lack of a requirement in the Student’s IEP, [Director of Student Services] began the process of retaining an outside audiologist, [Audiologist], to arrange for an FM system for the Student as a trial.  At around the same time, [Director of Student Services] arranged for [CESA Consultant], a [Local CESA] Assistive Technology Consultant and TechLoft owner, to evaluate the Student for any appropriate assistive technology.


13.
With regard the FM system, [Audiologist] testified that she needed certain authorizations in order to review the Student’s medical records and to fit the Student for the FM system.  After receiving the necessary authorizations and medical documentation from the Parents, she fitted the Student for the FM system.  In the six weeks that remained of the school year, [Audiologist] evaluated the utility and usefulness of the FM system for the Student.  While she had mixed views of the utility of the FM system for the Student, because the Student felt that it helped him she determined that the Student should be allowed to continue to use the FM system.  The District offered to continue use of the FM system for the 2013-14 school year at and prior to an IEP meeting on May 30, 2013.


14.
Similarly, [CESA Consultant] evaluated the Student for assistive technology.  The Student received an iPad within a day or two after the assessment.  Like the FM system, the utility of the iPad for the Student was not conclusive, but the District recommended that the Student be allowed to continue to use the iPad through the 2013-14 school year.  That recommendation was communicated to the Parents in May of 2013.  


15.
Despite the delays in providing the assistive technology, the Student made academic progress during the 2012-13 school year.  His educational progress is reflected in his grades (Exhibit 3).  In addition, [District Regular Education Teacher] testified that the Student progressed academically and socially throughout the year.  She testified that in particular the third quarter (before any assistive technology was provided to the Student) was his best quarter.  


16.
The Parents contracted with WILDD to provide reading services to the Student beginning in October of 2012.  The WILDD reading program was provided to the Student during the regular school day at a computer in the school library.  It is likely that some of the academic progress the Student achieved was the result of the improved reading skills he developed through the WILDD program.  

17.
Although not one of the issues raised in the due process hearing request, at the hearing the Parents contended that the Student was to be provided an Orton-Gillingham based reading program, such as the WILDD program that the Parents were paying for.  The Student’s IEP calls for eighty minutes per day of support/instruction by his special education teacher to focus on reading fluency, comprehension, and writing skills.  There was no testimony at the hearing describing the support/instruction the Student received; however, the Student’s special education teacher, [District Special Education Teacher B], did receive training from WILDD (see testimony of [Director of Student Services], tran. p. 326) so it is conceivable that some of the Orton-Gillingham principles were applied in the Student’s reading support.  

18
The Student’s IEP team met to review and revise his IEP on May 30, 2013.  The IEP team did not complete the IEP, and agreed to extend the Student’s IEP through June 30, 2013, to allow time for the IEP team to reconvene and complete the IEP.  The District proposed a date for the IEP meeting that was rejected because the Parents’ consultant, [Private School Psychologist], was unavailable on that date.  The parties agreed to meet for five minutes to extend the Student’s prior IEP through the first day of the 2013-14 school year in order to give the IEP team the remainder of the summer to complete the Student’s IEP.   


19
The Student’s IEP meeting was rescheduled for August 17, 2013.  However, on August 13, 2013, the District received a document from [Private School].  The document informed the District that the Student has been admitted to [Private School] and requested the District “send the cumulative record of transcript, health records, psychological test data, special education records, 504, IEP, and any other pertinent information” for the Student to [Private School] (exh. 107).

20.
On August 15 and 16, 2013, [Director of Student Services] inquired of DPI whether the District needed to develop an IEP for the Student because he was now enrolled in [Private School].  Paul Sherman from DPI responded to the School District as follows:  “Correct, once the student is enrolled in a private school in a different school district the student is no longer your responsibility.  I would confirm the enrollment with the parent when you provide notice of the meeting cancelation.” (exh. 117)  The District attempted to obtain confirmation of the Student’s enrollment at [Private School] with the parents (see e-mails exhs. 119 and 120).  The Parents response was that they may still decide to enroll their children in the District’s schools and that the Student may show up on the first day of school.
21.
Because the Parents indicated that they may bring their children including the Student to the first day of school in [District], the District sent the Parents a letter dated August 23, 2013, indicating that if the Student showed up at the District for classes on the first day of school, the IEP team would meet on September 3, 2013, at 3:30 p.m. to “ensure that the Student has an IEP in place for the next several weeks.”  The District would then schedule a second IEP meeting at a “mutually convenient date and time in September to complete what the [IEP team] did not finish at the last IEP meeting in June (exh. 118).  


22.
At no time did the Parents make a demand for the District to pay the private tuition payments for the Student at [Private School] until they filed their due process hearing request on December 18, 2013.  Similarly, their due process hearing request was the first time they requested the District pay for [Private School Psychologist]’s evaluations.  


23.
The Parents also allege that the District failed to provide the Student a FAPE because it did not adequately deal with bullying incidents involving the Student’s older brother.  The Student was aware of his brother’s reaction to the incidents.  The Student would be attending the school where these incidents occurred for the 2013-14 school year and was anxious that he would also become a victim of bullying.


24.
The Parents testified that the bullying was done both by peers and teachers.  When asked to give examples of what they considered bullying, they described three incidents, one by another student and two by teachers.  The bullying incident by another student involved a pen belonging to the Student’s brother.  Another student either stole the Student’s brother’s pen or borrowed it and refused to return it.  After investigation by the District, this incident was resolved by the District purchasing a new pen for the Student’s brother (testimony of [Parent], tran. pp 108-109).  

25.
One incident of bullying by a teacher occurred during a roller skating unit for a phy ed class.  The District did not provide helmets for the students in the class.  The Student’s brother reported this to his parents, who, in turn, complained to the school.  The teacher’s response to the Parents’ complaint was to cancel the roller skating unit.  The teacher announced to the class that the roller skating unit was being canceled in response to a parental complaint.  Although the teacher did not identify the source of the complaint, the Student’s brother felt singled out by the teacher.  The teacher subsequently sent a letter of apology to the Student’s brother (testimony of [Parent], tran. pp 113-114).


26
The other bullying by a teacher incident described by the Parents involved a Communications Art teacher.  According to [Parent] the teacher, who had been helping the Student’s brother with coursework, stopped helping him and sent an email to the Parents informing them that if the Student’s brother did not complete an assignment within three days, his grade on the assignment would be lowered.  The Student’s brother did complete the assignment but then he was not ready for the final exam in that course.  He told the teacher that he was not ready to take the final exam, but she blocked the classroom door and insisted he take the exam (testimony of [Parent], tran. pp 109-111).

27
The Student’s brother has Asperger’s syndrome. The Parents testified that after the incidents described above and other times, the Student’s brother would come home upset and vent.  He would also curl up into a fetal position and resist going to school in the morning.  The Student witnessed these behaviors by his brother.  At the hearing, the Parents were not allowed to detail the alleged bullying suffered by the Student’s brother.  However, the Parents conceded that the Student’s brother reaction to the incidents was a function of his disability.  

28.
One cannot determine whether the District handled the incidents involving the Student’s brother appropriately.  If the incidents did constitute bullying and were not sufficiently addressed by the District, that arguably might constitute a failure to provide a FAPE to the Student’s brother.  However, it is too remote to find that the District’s response to allegations of bullying involving a sibling should be considered as a failure to provide a FAPE to the Student.  One can understand why the Student’s reaction to his brother’s behavior might be a reason why he would not want to attend the intermediate school his brother had attended; however, that does not justify requiring the District to reimburse the cost of a private school for the Student.  
Discussion

At the hearing and in their post-hearing brief, the Parents spent time attempting to show that the District failed to correctly diagnosis the Student as dyslexic and having a learning disability prior to the 2012-13 school year.  The Parents did have the Student evaluated by a private psychologist at their expense during the spring of 2012.  The psychologist did show that the Student is dyslexic and meets the criteria for a specific learning disability.  However, the Parents did not establish that the District should have identified the Student as dyslexic and learning disabled earlier.  Even assuming that the District could have or should have done so, this is beyond the time period for which any remedy is available.  Wis. Stats. § 115.80(1)(a) sets a one year limit for which allegation regarding an alleged denial of FAPE can be considered.  Similarly, the assessment by [Private School Psychologist] and the commencement of the WILDD program occurred more than a year before the filing of the due process hearing request and the Parent’s request for reimbursement for those items will not be considered.  
The crux of the Parents’ case are their allegations that the IEP the District drafted after the November 15, 2012 IEP meeting failed to include items that had been agreed to during the meeting and that assistive technology that was to be provided was not provided until April, 2013.  The Parents allege that these failures constitute a denial of FAPE.  The Parents contend that the consensus of the IEP team was that assistive technology would be provided for the Student.  The District contends that the agreement was that [Director of Student Services] would look into the provision of assistive technology.  As noted in the findings of fact, the District’s witnesses consistently testified that their recollection was [Director of Student Services] only agreed to look into providing assistive technology for the Student and no consensus regarding the need for assistive technology was reached.  

Regardless of the agreement at the IEP meeting, the District did eventually provide the requested assistive technology for the Student near the end of the 2012-13 school year.  The Parents contend that the delay in providing assistive technology constituted a failure to provide a FAPE to the Student.  Based on the description of the steps necessary to fit and obtain the requested assistive technology, the time it took for the District to provide it to the Student does not appear unreasonable.  More importantly, the District’s witnesses concluded that the benefit to the Student of the assistive technology was questionable.  Therefore, the delay before he was provided the assistive technology was unlikely to have any effect on whether he was provided a FAPE.  
Finally, despite the questionable benefit of the assistive technology, the District had already decided to continue its use by the Student in the 2013-14 school year.  The Parents contend that the Student was denied FAPE for the 2012-13 school year.  This contention is primarily based on the delay before the District provided the requested assistive technology.  With respect to this allegation regarding the delay in providing assistive technology, the District clearly has the capacity to provide a FAPE to the Student in subsequent school years.  Even if the delay in providing the assistive technology to the Student was deemed a failure to provide a FAPE, the remedy would be, at most, some compensatory educational services, not private school placement.
Additionally, the Parents allege that the Student’s older brother has been bullied by peers and teachers.  The Parents allege the District has not adequately dealt with these bullying incidents which has traumatized the Student.  The Parents allege that the District’s failure to adequately address the bullying of the Student’s brother constitutes a denial of FAPE to the Student.  One may understand how the Student may be reluctant to attend the school where his brother felt bullied.  However, the Student’s brother’s reaction to the incidents that his Parents considered to be bullying is a function of the Student’s brother’s disability.  It would be unreasonable to determine that the Student’s concerns in response to observing his brother’s reaction to the incidents described by the Parents justifies private school placement.

In summary, the Parents alleged in their request for a due process hearing that the District failed to provide the Student a FAPE by failing to include in his IEP for the 2012-13 school year requested assistive technology and to timely provide the requested assistive technology and by failing to protect the Student’s brother from bullying and failing to implement the Student’s brother’s IEP.  In their post-hearing brief, the Parents further alleged that the District violated child find requirements by failing to correctly diagnose the Student as dyslexic and having a learning disability prior to the Parents referring the Student to a private psychologist and having him evaluated at their expense.  
With respect to the alleged child find violation, this allegation was not part of the request for a due process hearing so is beyond the scope of the issues for the hearing.  Additionally, even if the issues raised by the Parents could be interpreted as implicitly including this issue, there was no evidence cited by the Parents by which one could find that the District ignored indications that the Student was dyslexic and/or learning disabled.  Finally, the Parents request for a due process hearing was filed on December 18, 2013.  Pursuant to Wis. Stats. § 115.80(1)(a), a due process hearing is limited to events within one year of the request for hearing.  Any violation of child find requirements would have occurred more than a year before the request for a hearing.

With respect to the alleged failure to include the requested assistive technology in the IEP drafted after the November 15, 2012 IEP meeting, the Parents rely on their contention that the provision of assistive technology as necessary for a FAPE was the consensus of the IEP team.  The testimony presented at the hearing simply does not support this contention.  The recollection of all the District’s witnesses was that assistive technology was discussed and it was decided that [Director of Student Services] would look into it.  That was what the District did.  Ultimately, the District did provide the requested assistive technology on a trial basis and the results were inconclusive.  Regardless, the District was prepared to continue the use of the assistive technology for the 2013-14 school year.  Once the decision was made to provide assistive technology to the Student on a trial basis, there was no undue delay in fitting and providing the devices to the Student.

The other issue identified in the request for a due process hearing was the effect of bullying suffered by the Student’s brother on the Student.  This allegation is too remote to consider.  Assuming ab arguendo, that the District did not adequately address bullying issues with respect to the Student’s brother, one cannot conceive how the District could insulate the Student from observing or interacting with his brother.  

The Parents have not sustained their burden to show that the District has failed to provide FAPE to the Student during the 2012-13 school year, but even if they had, their requested remedy, reimbursement of private school tuition through high school is not justified.  Wis. Stats. § 115.791 sets forth notice and procedural requirements before private school placement can be considered, the Parents have not complied with those requirements.  The only possible failure on the part of the District was a delay in providing requested assistive technology.   As discussed above, the Parents did not prove that the assistive technology was necessary for a FAPE or that the District unduly delayed the provision of the requested assistive technology.  However, even if it did constitute a denial of FAPE, it has now been provided so there is no basis to find that placement at the District’s intermediate school would be inappropriate.  And, even if the delay in providing the requested assistive technology constituted a denial of FAPE, the remedy at most would be compensatory education, which the Parents did not request. 
CONCLUSIONS OF LAW

1.
The District did not violate the Student’s right to a free, appropriate public education (FAPE) by failing to include in his IEP for the 2012-13 school year the provision of requested assistive technology devices or by not providing the requested devices until near the end of the school year.
2.
The District did not violate the Student’s right to a FAPE by failing to protect the Student’s brother from bullying and failing to implement the Student’s brother’s IEP.
ORDER


For the reasons stated above, IT IS HEREBY ORDERED that the Student’s request for relief is denied, and the due process request is dismissed.


Dated at Madison, Wisconsin on March 7, 2014.



STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Mark F. Kaiser
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


