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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-13-026




The Parties to this proceeding are:


[Student], by
[Parent’s Attorney]

[District], by
[District’s Attorney]
PROCEDURAL HISTORY


On August 23, 2013, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (the “Parent”) on behalf of [Student] (the “Student”) against the [District] (the “District”).  DPI referred the matter to this Division for hearing.

The due process hearing was held on November 12 and 13, 2013.  The record closed on December 11, 2013, and the decision is due by December 20, 2013.

ISSUE
Did the District improperly determine in March 2013 that the Student is not eligible to receive special education services under the IDEA?
FINDINGS OF FACT

1. The Student is xx years of age (date of birth: xxxxx xx, xxxx) and is a regular education student in x grade at the [School] in the District. 

2. In 2002, the Student was identified by the District as having a speech/language impairment, for which [Student] received early childhood services.  In 2005, the District conducted a three-year reevaluation of the Student and determined that the Student met the eligibility criteria for speech/language impairment and educational autism and was in need of special education services.  (Ex. 4, p. 162 – note that page numbers on exhibit 4 are indicated on bottom right of each page, beginning with “[Student] Exhibit-Page 161”)

3. On April 28, 2011, the District conducted a three-year reevaluation of the Student and determined that the Student no longer qualified for special education services under the IDEA.  The District developed a Section 504 plan to meet the Student’s educational needs. On November 2, 2011, upon a referral by the Parent, the District evaluated the Student for a speech/language impairment.  The District determined that the Student did not meet the eligibility criteria for speech/language impairment and modified his Section 504 plan to address concerns. (Ex. 4, pp. 162-163)
4. Consequently, the Parent requested that the Student be evaluated for other health impairment (OHI), and the District evaluated the Student for OHI in the spring of 2012.  Based upon the District’s evaluation and the results of an independent education evaluation (IEE), the District determined that the Student met the eligibility criteria for OHI but did not demonstrate a need for special education services.  (Ex. 4, p. 163)
5. On October 25, 2012, the Parent asked the District to evaluate the Student for speech and language concerns.  On October 30, 2012, the school psychologist met with the Parent and told her the District would like to conduct a broader evaluation of the Student, considering several disability areas, in order to better understand and clarify the Student’s needs.  The Parent expressed concerns about the District conducting a broader special education evaluation of the Student.  (Ex. 2)  On December 12, 2012, the District received written consent from the Parent to conduct assessments of the Student for the evaluation.  (Ex. 5)
6. The evaluation of the Student included a review of existing data and prior interventions, information provided by the Parent, a review of the Student’s standardized test results and grades, and observations and input from classroom teachers.  (Ex. 4, pp. 163-165)

7. At the time of the evaluation, the Student had received first quarter and second quarter grades and was part-way through the third quarter of the 2012-2013 school year.  For first quarter, he received the following grades:  math – B-, science – B+, social studies – B-, reading – C-, English – C, family/consumer ed – C+, band –B, physical ed – C, computer applications – B+.  For the second quarter, the Student’s grades were:  math – B+, science – C-, social studies – C+, reading – C, English – C, family/consumer ed – C-, band –B+, physical ed – C, computer applications – B-.  (Ex. 9)  As of March 2013, the Student’s third quarter grades thus far were B’s and C’s, except for A’s in band and technology ed, and a D- in family/consumer ed.  (Ex. 4, p. 164, Ex. 9)

8. At the time of the evaluation in March 2013, the Student’s most recent percentile scores on the District-based Measure of Academic Progress (MAP) assessment were:  56 on math and 16 on reading in Fall 2012, and 76 on math and 30 on reading in Winter 2013.  The average percentile range for MAP scores is 16-84.  (Ex. 4, p. 163)  On the statewide Wisconsin Knowledge and Concepts Examination (WKCE) assessment, the Student’s most recent percentile scores were:  31 on math and 22 on reading in October 2011, and 59 on math and 26 on reading in October 2012.  The average range for WKCE percentile scores is 16-84.  (Ex. 4, p. 164, Ex. 10)
9. As part of the evaluation, the speech-language pathologist at the District’s middle school conducted observations of the Student on two separate days at school and interviewed his Parent and teachers.  (Ex. 4, pp. 174-175, Tr. 204-205, 215)  The speech/language pathologist also administered the Clinical Evaluation of Language Fundamentals – Fourth Edition and indicated in her evaluation report that “[t]he results of this test indicate that [Student] demonstrates receptive and expressive language skills that are appropriate for his age.”  (Ex. 4, p. 175)  She also administered the Social Language Development Test-Adolescent and stated that the “results of this formal social language test indicate that [Student]’s ability to interpret and utilize social language is within normal limits.”  (Ex. 4, p. 176)  In her report, the speech/language pathologist noted that the Student “does demonstrate weaknesses with particular social language skills (problem solving, interpreting sarcasm and irony appropriately) [but] [Student’s] overall social communication skills are considered to be in the average range.”  (Ex. 4, p. 177)
10. An occupational therapist who works with the District also assessed the Student for the evaluation and prepared an evaluation report.  (Ex. 4, pp. 178-179)  She administered the Sensory Profile School Companion, which measures a student’s sensory processing ability and its effect on the student’s functional performance in school, but noted that the results could only be used as a guideline for the Student because the test is designed for students ages 3 through 11 years and not all the test questions apply to a middle school student like the Student who was [above age 11] at the time [Student] took the test.  (Ex. 4, p. 178, Tr. pp. 195-196, 198-199)  Based upon her observations, teacher interviews, and the assessment, the occupational therapist concluded that the Student’s problematic behaviors in school (such as making noises in some classes) are more behavioral-based, rather than related to sensory processing.  (Tr. pp. 183-184, Ex. 4, pp. 178-179)
11. The evaluation of the Student also included assessments administered by the school psychologist.  Those assessments included:  the Woodcock-Johnson Test of Cognitive Abilities – Third Edition to assess the Student’s cognitive abilities with regard to processing, attention and focusing; the Gray Oral Reading Test – Fifth Edition (GORT-5) to assess the Student’s oral reading fluency and comprehension; the Behavior Assessment System for Children, Second Edition (BASC2) and the Beck Youth Inventories – Second Edition to assess the Student’s behaviors and self-perceptions; the Conners Third Edition (Conners 3) to gather information about the behaviors and feelings of the Student; and the Gilliam Asperger’s Disorder Scale (GADS) to assess for educational autism.  In addition, the school psychologist conducted behavioral observations of the Student in school and had the Student’s teachers and Parent complete the Checklist, Interview and Observation Form for the Educational Identification for Autism.  (Ex. 4, pp. 180-191, Tr. 225-242) 

12. In her written evaluation report, the school psychologist analyzed and summarized the assessment results.  In analyzing the GORT-5 results, the school psychologist stated that it showed that the Student’s “overall reading skills are within the average to low average range.” (Ex. 4, p. 184)  The school psychologist noted that the results of the Checklist, Interview and Observation Form for the Educational Identification for Autism produced some significant scores in certain areas, such as social participation, but overall, the results were not indicative of significant concerns across respondents and settings.  (Ex. 4, pp. 181-182, 190)  With regard to the GADS rating scale, the school psychologist noted that the results from the Parent demonstrated a much higher level of concern than overall results from the teachers, with teacher scores not being elevated in any area across multiple teachers.  (Ex. 4, p. 189)
13.  With regard to the Woodcock-Johnson Test, the school psychologist stated in her evaluation report that the Student was functioning within the average to low average range across assessments of working memory and executive processes and had demonstrated weaknesses in visual matching and auditory attention.  She further stated that [Student] may have difficulty “attending to stimuli, however, this difficulty does not appear consistent across situations,” and [Student] had more difficulty and anxiety when the tests had actual time constraints.  (Ex. 4, p. 183) 

14. The school psychologist stated in her evaluation report that the Conners 3 assessment showed “a pattern of significant difficulty across respondents and environments,” with the areas of greatest concern being inattention, defiance/aggression, peer relations, ADHD predominantly hyperactive-impulsive type, conduct disorder, oppositional defiant disorder, and the Conners global index.  She also explained that the Negative Impression Index was heightened for all but one respondent, which could indicate that the respondents have an overly negative impression of the Student so the results should be viewed with caution, but because it existed for all but one teacher, the scores may truly represent the Student’s actual behaviors.  (Ex. 4, p. 188, Tr. pp. 241-242)
15. The BASC2, a rating scale to measure observable behaviors of the Student at home and at school, was completed by the Parent and eight of the Student’s teachers.  The school psychologist included a chart with the scores of each of the raters, and several scores in certain categories were marked as clinically significant.  (Ex. 4, pp. 185-186)  The school psychologist noted that the rating results appeared to be highly dependent on the environment in which the respondent worked with/knew the Student and that the extent to which the Student demonstrated problematic behavior seemed to be related, at least in part, to the relationship and rapport [Student] had with the respondent.  In addition, she noted that differences emerged between the responses of the Student’s four male and four female teachers who completed the rating scale, with more clinically significant levels of behavior (on average 8:1 on clinical and adaptive scales) appearing on the female teachers’ responses compared to the male teachers’ responses.  (Ex. 4, p. 186, Tr. p. 234-237)  The Student scored [Student’s self] in the average range in all areas but one, self-reliance, on the BASC2.  (Ex. 4, p. 187)
16. On March 8, 2013, the District held an IEP meeting for the purpose of evaluation, including determination of eligibility. The IEP team participants who attended the meeting were: one Parent, the speech and language pathologist, the occupational therapist, a special education teacher, the school psychologist, three regular education teachers, a school counselor, and the school principal as the local educational agency representative.  Two of the regular education teachers and the school counselor were invited by the Parent to participate as IEP team members at the meeting.  The Student and the other Parent were invited but did not attend the meeting. (Ex. 4, p. 161) 
17. During the IEP meeting, the Parent became upset by the evaluation report and findings presented by the school psychologist and left the meeting.  The school principal/LEA representative followed the Parent into the hallway, asked her to return to the meeting, and said the team would continue on with the meeting.  The Parent did not return to the meeting.  (Tr. pp. 185-187, 211-212, 243)

18. The IEP meeting continued after the Parent left, and the rest of the IEP team participants considered whether the Student met the eligibility criteria for the following areas of disability:  speech/language impairment, emotional behavioral disability (EBD), educational autism and OHI.  After a long discussion regarding eligibility, the IEP team reached consensus and determined that the Student met the eligibility criteria for EBD and did not meet the eligibility criteria for speech/language impairment, educational autism and OHI.  (Ex. 4, pp. 165-173, Tr. pp. 187-188, 212, 244-245)  

19. After making the eligibility determination, the IEP team continued a lengthy discussion about whether the Student needed special education services but was unable to reach consensus.  Two of the regular education teachers and the school counselor indicated that the Student needed special education services.  Although the Parent had left the meeting, the participants were aware that the Parent wanted the Student to receive special education services.  The third regular education teacher indicated that, in his opinion, the Student needed social skills instruction, but it is unclear whether the teacher equated social skills instruction with special education.  The special education teacher did not voice an opinion.  The school psychologist, the occupational therapist, the speech and language pathologist, and the school principal did not believe the Student needed special education services.  Because the IEP team could not reach consensus, the school principal as LEA representative made the decision at the meeting that the Student did not need special education services.  (Tr. pp. 189-190, 212-214, 244-246, 259-260, 293-294, 297-298)
20. The Student is a child with a disability who does not need special education services under the IDEA.

DISCUSSION

The issue presented is whether the District improperly determined in March 2013 that the Student is not eligible to receive special education services under the IDEA.  To be identified as a child with a disability under the IDEA in Wisconsin, an IEP team must determine whether the child meets a two-prong eligibility standard.  A child qualifies for special education and related services if:  (1) the child is determined to be a child with a disability within one of the listed categories of impairment, and (2) if, by reason of the identified impairment, the child needs special education and related services.  Wis. Stat. § 115.76(5)(a) and § 115.782(3)(a); 20 USC § 1401(3)(A); 34 CFR § 300.8(a)(1).  
In the instant case, the IEP team determined that the Student did meet the eligibility criteria for EBD, and when the IEP team could not reach consensus regarding the Student’s need for special education, the District determined that the Student did not need special education and related services.  (Ex. 4, pp. 165-166, 169-170)  Based upon the statement of the issue, as discussed and agreed upon by the parties during two prehearing telephone conferences, the undersigned assumed that the Parent was disputing the District’s determination regarding the second prong of the eligibility standard.  However, it became apparent during the hearing and in post-hearing briefing, that the Parent was also disputing the District’s determination that the Student met the eligibility criteria for EBD rather than for educational autism.  

The IDEA and Wisconsin special education laws set forth the procedures a school district must follow when evaluating a student for special education eligibility.  20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782.  When conducting an evaluation in Wisconsin, an IEP team must: (1) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parents and information that is related to enabling the child to be involved in and progress in the general curriculum; (2) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors; (3) use assessments and other evaluation materials for the purposes for which they are valid and reliable, administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the assessment materials; (4) assess the child in all areas of suspected disability; and (5) use tools and strategies that directly assist persons in determining the educational needs of the child.  Wis. Stat. § 115.782(2).  

In addition, Wisconsin law requires the IEP team to review existing evaluation data on the child, including evaluations and information provided by the parents, previous interventions and the effects of those interventions, current classroom-based, local, or state assessments, classroom‑based observations, and observations by teachers and related services providers.  Id.  The IEP team is also required to generate assessment and other evaluation measures to produce information related to the student’s present level of academic achievement and developmental needs of the child.  Id.  
Here, the District acted in accordance with the law by assessing the Student in all areas of suspected disability, despite the fact that the Parent requested a more limited evaluation.  (Ex. 2) The IEP team used a variety of assessment tools and methods to gather the required and appropriate information about the Student, including records review, gathering input from the Student’s teachers and the Parent, and conducting assessments of the Student.  The District used several standard and professionally accepted assessment tools that were administered by qualified District staff for the purpose of assessing the Student in many areas.  (Ex. 4, pp. 174-190, Tr. pp. 198-199, 205, 223-224)  

The school psychologist, the speech and language therapist and the occupational therapist produced evaluation reports, which were discussed by the IEP team at the IEP meeting.  (Ex. 4, pp. 174-190, Tr. pp. 185-186, 210-211, 243)  In determining whether the Student met the eligibility criteria for the disability areas of EBD, speech and language impairment, educational autism and OHI, the IEP team appropriately considered information from the assessments and evaluation reports, input from the Parent and teachers, prior interventions and their effects, and the Student’s academic and behavioral progress and needs.  After a long discussion, the IEP team determined that the Student met the eligibility criteria for EBD but not for speech and language impairment, educational autism and OHI.  (Tr. pp. 187-189, 212, 244-245)  The evaluation report shows that the IEP team appropriately utilized disability eligibility checklists created by the Wisconsin DPI in determining whether the Student met eligibility criteria.  (Ex. 4, pp. 167-173)  

After determining that the Student met the eligibility criteria for EBD, the IEP team continued a lengthy discussion about whether the Student needed special education services to meet his educational needs.  The team was unable to reach consensus on this question, with the team fairly evenly split in opinion.  (Tr. pp. 189-190, 212-214, 244-246, 259-260, 293-294)  The LEA representative, the school principal, then made the decision on behalf of the District that the Student did not need special education services.  (Tr. pp. 293-294, 297-298)
The Parent relied primarily upon the testimony of its special education expert [Special Education Expert] in challenging the IEP team’s determination about the Student’s disability eligibility.  [Special Education Expert] is an experienced, licensed school psychologist who has worked for several school districts in Wisconsin, including the [District].  (Ex. 1)  [Special Education Expert] has never met the Student.  (Tr. p. 19)  [Special Education Expert]’s testimony largely focused on questioning and criticizing the methodology, findings and conclusions in the evaluation report of the District’s school psychologist, [Special Education Director], who is also currently the District’s Director of Special Education.
[Special Education Expert]’s questions and concerns were varied and extensive.  For example, [Special Education Expert] questioned:  why [Special Education Director] got input from teachers who were not listed as IEP team participants; why areas to be evaluated were listed in specific categories on the parental consent form; why [Special Education Director] administered a portion of the Woodcock-Johnson test; and why [Special Education Director] used certain words or what was the definition of certain words or phrases used by [Special Education Director] in her report.  (Tr. pp. 28-29, 34-35, 47-50)  Further, [Special Education Expert] testified that she could not understand the table in [Special Education Director]’s report about her behavioral, time on task observations of the Student, and she wondered how many male and female teachers responded on the BASC2 rating scale.  (Tr. pp. 39-43, 62)   [Special Education Expert] also pointed out the very low percentile ranking that the Student scored in certain categories of the assessments, based on the ratings by several respondents.  (Tr. pp. 64-65, 71)  [Special Education Expert] questioned how [Special Education Director] reached certain conclusions in light of the data gathered on the rating scales and assessments, and stated that, in her opinion, she would reach different conclusions.  (Tr. pp. 65-66)  Finally, [Special Education Expert] testified that she believed the IEP team erred in determining that the Student does not meet the eligibility criteria for educational autism and that she believes the Student would benefit from and needs special education services to meet his needs.  (Tr. pp. 82, 85-86, 90-91) 

Many of [Special Education Expert]’s questions about [Special Education Director]’s evaluation report likely would have been answered if she had been present during the presentation and discussion of the report at the March 2013 IEP team meeting.  The fact that she did not understand certain things in [Special Education Director]’s report, such as those mentioned above, does not mean that [Special Education Director]’s evaluation or evaluation report were improper, invalid or unreliable.  Moreover, the fact that [Special Education Expert] may use different headings in reports or use slightly different methodology or terminology as a school psychologist also does not mean that [Special Education Director]’s evaluation, methodology or terminology were faulty.  Indeed, [Special Education Director] credibly testified in response to many questions raised by [Special Education Expert], such as how her time on task observations were conducted, why she sought input from more teachers than just those on the IEP team, why it was appropriate to use one portion of the Woodcock-Johnson test, and how many male and female teachers responded on the BASC2 rating scale and how they rated the Student differently.  (Tr. pp. 222, 224-229, 236-237)
[Special Education Director] testified how the very low percentile scores that the Student received in some categories on the rating scales equate to low, low average, or average scores.  (Tr. pp. 231, 233, 252-254)  [Special Education Director] also justified her conclusions during her testimony.  For example, she credibly testified that she did see more significant behavioral results reported by female teachers compared to male teachers, that she did not see the Student showing cognitive difficulties in testing, and that, in her professional opinion and based upon her knowledge of the Student, some of his scores were lower due to his anxiety.  (Tr. pp. 257, 260, 264)  Finally, [Special Education Director] convincingly testified that she concluded that the Student did not need special education because  the level of behavioral problems he demonstrated were not consistent across environments and did not reach a level of significance that indicated that he needed specialized instruction, rather than accommodations and supports that do not constitute special education.  (Tr. pp. 246, 270-271)
Based upon a thorough review of the record as a whole, I find that the IEP team did not err in its determination that the Student met the eligibility criteria for EBD and did not meet the criteria for speech and language impairment, educational autism and OHI.  The burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).  The Parent was unable to meets its burden in this case.

As indicated earlier, the District conducted a thorough evaluation of the Student that complied with legal requirements.  The IEP team discussed the evaluation reports and engaged in a lengthy discussion before determining that the Student met the eligibility criteria for EBD.  The IEP team completed the EBD eligibility checklist which shows the team’s justification for the determination. (Ex. 4, pp. 169-170)  The fact that the Parent apparently did not want the child to be identified as EBD, got upset and left the meeting does not negate the validity of the IEP team’s determination.  Moreover, the Parent’s own expert witness [Special Education Expert] testified that she did not have an opinion about the IEP team’s determination that the Student met the eligibility criteria for EBD.  (Tr. p. 113)   With all due respect for [Special Education Expert]’s opinion that the IEP team erred in determining that the Student did not meet the criteria for educational autism, her professional opinion alone is insufficient to overturn the determination made by the professional educators and members of the IEP team who were present at the IEP team meeting, reviewed the Student’s records, assessment and evaluation reports, had personal knowledge of and/or experience teaching the Student, and discussed eligibility at length before reaching consensus.  The best evidence on the record shows that the IEP team’s determination regarding the Student’s disability eligibility was proper and supported by a thorough and appropriate special education evaluation.  
The Parent also failed to meet the burden of showing that the District’s decision that the Student does not need special education services cannot be justified.  [Special Education Expert] was correct in her testimony that the Student had some significantly low scores in certain areas and that teachers reported problems with him in class that disrupted learning.  Indeed, some of the regular education teachers and the school counselor on the IEP team were of the same opinion as [Special Education Expert] that the Student needed special education to meet his educational needs.  (Tr. pp. 259-260)  

However, other members of the IEP team who had experience with the Student did not believe the Student needed special education and that his educational needs could be met through accommodations and supports, such as those he has received and is receiving via a Section 504 plan.  (Tr. pp. 189-190, 212-214, 244-246)  [Special Education Director] convincingly testified that the Student’s level of behaviors were not significant enough and consistent enough across environments to warrant specialized instruction.  (Tr.  p. 246)   
The federal regulations implementing the IDEA define special education as specially designed instruction, provided at no cost to the parents, that is intended to meet the unique needs of a child with a disability.  34 CFR 300.39(a)(1).  Specially designed instruction means adapting, as appropriate to the needs of an eligible child, the content, methodology or delivery of instruction to address the child’s unique needs resulting from the disability and ensuring the child’s access to the general curriculum so that he or she can meet education standards of the school district.  34 CFR 300.39(b)(3).

The District does not dispute that the Student needs some accommodations and has developed and implemented a Section 504 plan for the Student to provide such supports.  (Ex. 4, pp. 162-263, Tr. p. 202)  Regular education teacher [Regular Education Teacher] credibly testified that he provided on- on-one assistance to the Student in study hall, as he did with approximately 10 to 15 other primarily regular education students, and that this accommodation helped the Student succeed in his class.  (Tr. pp. 278-279)  [Special Education Director] testified that providing the Student with extra time to respond in class is an accommodation.  (Tr. pp. 270-271)  These types of accommodations and supports do not constitute specially designed instruction and providing such accommodations does not show that a child needs special education services.  See Ashli and Gordon C. ex rel. Sidney C. v. State of Hawaii, Dept. of Educ., 47 IDELR 65, No. 05-00429 HG-KSC (D. Hawaii 2007), Chelsea D. v. Avon Grove Sch. Dist., 61 IDELR 161 (E.D. PA 2013), In re: Student with a Disability, 58 IDELR 85 (WV SEA 2011).
At the time of the IEP meeting in March 2013, the Student was earning average grades and had shown progress on District and statewide standardized testing.  (Ex. 4, p. 164, Ex. 9, Ex. 10)  The Student had earned average grades and made progress without receiving special education services.  The Student’s grades dropped fairly dramatically for the fourth quarter of the 2012-2013 school year, as did [Student’s] performance on the District and statewide standardized testing in the fall of 2013.  However, my review is limited to the District’s determination in March 2013 and the information before the IEP team at that time.  It would be inappropriate for me to consider the Student’s grades and progress since that time or to infer the reasons for the decline.  Of course, if the Student’s grades and progress continue to decline, the Parent may choose to avail herself of the right to request another evaluation of the Student next year.
Because the IEP team was unable to reach consensus as to whether the Student needed special education services, the school principal, acting as LEA representative on behalf of the District, made the decision that the Student did not need special education.  The school principal testified that, based upon the information reported by teachers and the data accumulated in the evaluations by the speech and language pathologist, the occupational therapist, and the school psychologist, he believed that there was sufficient information to make a decision.  (Tr. pp. 297-298)  The school principal also cited the growth the Student had made on the District MAP testing as a reason he made the decision that the Student did not need special education.  (Tr. p. 293-294)
When an IEP team is unable to reach consensus, the District has the ultimate responsibility to make eligibility determinations about special education under the IDEA and the federal regulations.  See Letter to Richards, 55 IDELR 107 (OSEP 2010).  Districts are encouraged to make efforts to reach consensus, such as by bringing in a mediator or facilitator to participate in an IEP meeting.  See Comments to 34 CFR § 300, Federal Register, p. 46661.  The District did not do so in this case.  The District may not have engaged in best practice by not continuing the meeting at a later date with a facilitator, but the LEA representative acted within the bounds of the law and his authority by making the decision that the Student did not need special education.
The IEP team had engaged in a long discussion about the Student’s educational needs and had considered a great deal of assessment and evaluation materials, teacher and parent input, his current grades and progress, and prior interventions and their effects.  The District had evaluated the Student in April 2011, November 2011, the spring of 2012, and again in March 2013.  The District had a Section 504 plan in place for the Student.  In light of all of the evidence on the record, the LEA representative’s decision was substantiated.  [Special Education Expert]’s testimony regarding her opinion that the Student needed special education is insufficient to show that the District’s decision was improper or unjustified.  The Parent did not testify at the hearing and failed to show that the District improperly determined in March 2013 that the Student did not need special education services.
CONCLUSION OF LAW

The District properly determined in March 2013 that the Student was a child with disability who did not need special education services under the IDEA.

ORDER


For the reasons stated above, it is hereby ordered that the due process hearing request is dismissed.

Dated at Madison, Wisconsin on December 20, 2013.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

THE APPEAL RIGHTS ARE STATED ON THE NEXT PAGE OF THIS DECISION.

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


