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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student] 

v.

Kenosha Unified School District
	DECISION
Case No:  LEA-13-030



The PARTIES to this proceeding are and this decision is sent by email and U.S. Mail to:

[Student], by

[Parent]

Kenosha Unified School District, by
[District’s Attorney]
PROCEDURAL HISTORY


On November 6, 2013, the Department of Public Instruction (“DPI”) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (“IDEA”) from [Parent] (“parent”) on behalf of [Student] (“student”) against the Kenosha Unified School District (“district”).  The DPI referred the matter to the Division of Hearings and Appeals where I was assigned to conduct a hearing and issue a decision.

On December 3, 2013, I conducted a telephone prehearing conference with the parties.  A 45-day extension pursuant to Wis. Stat. §115.80(6) was granted at the parent’s request and upon the parties’ mutual consent.  A due process hearing was scheduled for January 9, 2014 and January 10, 2014.  However, on January 3, 2013, the parent requested to reschedule the hearing and I granted an adjournment.  The due process hearing was rescheduled to February 7, 2014, February 10, 2014, and February 11, 2014. 

The due process hearing was held as scheduled on February 7, 2014, February 10, 2014, and February 11, 2014.  At the parties’ joint request, another extension pursuant to Wis. Stat. §115.80(6) was granted to accommodate time for closing briefs.  On March 10, 2014, closing briefs were timely filed and the record was closed.  A decision in this matter is due no later than March 25, 2014.

ISSUES


The issues for hearing were discussed and clarified at the December 3, 2013 telephone prehearing conference to be the following:

1. Did the district deprive the student of a free appropriate public education (FAPE) when, during the 2012-2013 school year, it determined that the student was not eligible to receive special education services under the IDEA?

2. Did the district deprive the parent of a meaningful opportunity to participate in the individualized education program (IEP) process during the 2012-2013 school year by providing inadequate documentation to the parents?
3. Must the district reimburse the parent for private tutoring expenses incurred during the 2012-2013 school year?
FINDINGS OF FACT

1. The student is currently 13 years old (D.O.B. [DOB]) and is a regular education student in Seventh Grade at the [School] in the district.
2. In January 2010, when the student was in Third Grade, the district first evaluated the student for special education and determined her not to be eligible.  (Ex. 17) 
3. In May 2010, the student was diagnosed with the learning disability dyslexia.  (Ex. 4 pp. 1-7)  Dyslexia is defined as: “A specific learning disability that is neurological in origin.  It is characterized by difficulties with accurate and/or fluent word recognition and by poor spelling and decoding abilities.  These difficulties typically result from a deficit in the phonological component of language that is often unexpected in relation to other cognitive abilities and the provision of effective classroom instruction.  Secondary consequences may include problems in reading comprehension and reduced reading experience that can impede the growth of vocabulary and background knowledge.”  (Ex. 5 p. 2)

4. In May 2010, the district re-evaluated the student and determined that she met the criteria for the impairment of Specific Learning Disability and was in need of special education.  (Ex. 20 pp. 22-23)  
5. IEPs were developed for the student for the school years 2010-11, 2011-12, and 2012-13, when the student was in Fourth Grade, Fifth Grade and Sixth Grade, respectively.  (See Exs. 29, 2, and 14)

6. Near the end of the student’s Fifth Grade year, on May 8, 2012, the IEP team determined that the student was working at grade level.  (Ex. 2 p. 3)  Therefore, her IEP goals for the following school year were intended to assist in maintaining her skills.  (Ex. 2 pp. 3-4)  The IEP for May 8, 2012 through May 8, 2013 included 1 goal related to each of the following 4 subjects: Reading / Literature – Decoding, Reading Comprehension / Fluency Strategies – Reading for Fluency, Producing Written Products – Editing and Proofreading, and Math Number Operations – Computation.  (Id.)  Corresponding special education services were set as follows:   
In Language Arts, she was to receive 30 minutes per week instruction from a special education teacher in a general education setting.

In Math, she was to receive 15 minutes per week instruction from a special education teacher in a general education setting.

In Reading, she was to receive 15 minutes per quarter instruction from a special education teacher in a special education setting.  (Ex. 2 p. 6)

7. The student began Sixth Grade in school year 2012-13.  She was able to achieve all “A” grades in the Sixth Grade in the general education curriculum.  ([Special Education Teacher] Tr. p. 160)  She did do independently in the classroom and was able to finish her work.  (Id.)  
8. The parents suspected that the district did not provide special education services as required by the May 8, 2012 IEP for the first 2 quarters of the 2012-13 school year.  In response, and in light of the fact that the district was required to complete the student’s 3 year reevaluation, the IEP team convened on April 25, 2013.  (Ex. 14)  The stated purpose of the April 25, 2013 reevaluation was to determine continuing eligibility for special education.  (Ex. 14 p. 7)  The IEP team determined that the student did not continue to need special education.  (Ex. 14 pp. 15, 17)  As a result, the student’s special education services were discontinued effective May 8, 2013.  (Ex. 14 p. 24)
9. The student’s first quarter progress report grades for Seventh Grade in school year 2013-14 were as follows: English A+, Social Studies B, Pre-Algebra A, Science A, ELOB Crew A+, Band A, Leadership A+, Art A-. (Ex. 17 p. 5)
DISCUSSION

There are substantive and procedural components to the IDEA.  M.B. ex rel. Berns v. Hamilton Southeastern Schools, 668 F.3d 851, 860 (7th Cir. 2011).  As to the substantive component, an administrative decision must be based upon a determination of whether the student received a free appropriate public education (“FAPE”).  Wis. Stat. § 115.80(5)(b).  A FAPE means “special education and related services that are provided at public expense and under public supervision and direction, meet the standards of the department, include an appropriate preschool, elementary or secondary school education and are provided in conformity with an individualized education program.”  Wis. Stat. §115.76(7).  To provide a disabled student with a FAPE, a district is required to provide special education in conformity with an individualized education program (“IEP”) that is “reasonably calculated to enable the child to receive an educational benefit.”  M.B. ex rel. Berns, 668 F.3d at 860 (citations omitted).  This does not mean that the district is required to provide the best possible education.  Id.  Rather, an IEP is reasonably calculated to enable the child to receive an educational benefit when it is “likely to produce progress, not regression or trivial educational advancement.”  Id.  
As to the procedural component of the IDEA, procedural flaws do not automatically require a finding of a denial of a FAPE.  Rather, an administrative decision can only find a violation of FAPE on the basis of a procedural violation if the procedural inadequacy impeded the student’s right to a FAPE, significantly impeded a parent’s opportunity to participate in the decision-making process regarding a FAPE, or caused a deprivation of educational benefits.  Wis. Stat. § 115.80(5)(c).   

The burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the parent.  The parent must “cite credible evidence that the choice[s] the school district made cannot be justified.”  Sch. Dist. of Wisconsin Dells v. Z.S., 184 F.Supp.2d 860, 883 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).  The burden of proof is preponderance of the evidence.  Wis. Stat. § 111.80(5)(b).  The parent was unable to meet their burden in this case.
The district did not deprive the student of a FAPE during the 2012-2013 school year by determining at an April 25, 2013 IEP triennial reevaluation that the student was no longer eligible to receive special education services under the IDEA.

In this case, the issue is not whether the district created and/or implemented a proper IEP for the student.  Rather, the issue is whether the district was justified in determining at the student’s triennial reevaluation that the student no longer needed the special education services that an IEP would provide.  

The record established that the district properly conducted the student’s triennial reevaluation on April 25, 2013.  The IDEA and Wisconsin special education laws set forth the procedures a school district must follow when evaluating or reevaluating a student for special education eligibility.  20 USC §§ 1414(b), 1415; 34 CFR § 300.304; Wis. Stat. § 115.782.  Reevaluations must occur at least once every 3 years unless the parties agree otherwise.  34 CFR § 300.303.  Here, there is no indication that the parties agreed otherwise and the student’s last IEP evaluation had occurred in 2010.  Therefore, the student was properly due to be reevaluated in 2013.  In terms of requirements for the reevaluation itself, the law dictates that the IEP team must review existing evaluation data on the child, including evaluations and information provided by the parents, current classroom-based, local, or state assessments, and observations by teachers and related services providers.  34 CFR §300.305(a)(1).  On the basis of that review and input from the parents, the IEP team must determine whether any additional data is needed to decide whether the child continues to have a disability and the educational needs of the child, the present levels of academic achievement and related developmental needs of the child, whether the child continues to need special education, and whether any additions or modifications to special education are needed.  34 CFR §300.305(a)(2).  

In this case, the district and parents agreed that additional assessments were necessary for the reevaluation.  (Ex. 14 p. 4)  They further agreed that the district’s school psychologist [School Psychologist] would conduct particular assessments, which did not include a separate math assessment.  (Ex. 14 pp. 4-6)  [School Psychologist] performed the assessments as agreed and the IEP team met as planned on April 25, 2013 for the explicit purpose of determining continuing eligibility for special education.  (Ex. 14 p. 7)  At that time, the IEP team reviewed the existing and new data.  (Ex. 14 pp. 11-14)  Although data from 2009 and 2010 were indicative of a learning disability, all the newly assessed areas demonstrated that the student could nevertheless perform within an average range relevant to the areas in which her disability would tend to cause difficulty.  (Ex. 14 p. 14)  The assessed areas included oral reading fluency (Gray Oral Reading Fluency Test, Fifth Edition “GORT-5”), word reading and reading comprehension (subtests from the Kaufman Test of Educational Achievement, Second Edition “K-TEA II”) and intelligence (Kaufman Brief Intelligence Test, Second Edition “K-BIT 2”).  (Ex. 14 p. 4)  The student’s teachers reported she was doing well and she received “A” grades in all her classes in the general education curriculum.  (Ex. 14 p. 13; [Special Education Teacher] Tr. p. 160)  Ultimately, the IEP team determined that the student was meeting grade level expectations.  This was based upon IEP progress data, classroom achievement information, and the current assessment results.  (Ex. 14 p. 15)  The new assessments, all of which the parents agreed to, indicated average abilities in all assessed areas.  (Ex. 14 p. 15)  The data and information relied upon at the April 25, 2013 reevaluation, as a whole, showed that the student clearly could perform to generally accepted expectations in the general education classroom with the limited amount of “maintenance” special education allocated to her in the 2012-2013 school year by the May 8, 2012 IEP.
  Consequently, the IEP team determined the student did not continue to need special education.  (Ex. 14 p. 15)
The record established that the district was justified in concluding that the student no longer needed special education and the parents failed to meet their burden to show the opposite.  The parents contend that the student needed special education to maintain her skills and not regress.  The parents pointed to certain assessments that they believed demonstrate this.  For example, the parents emphasized that the student’s performance on the WKCE for reading decreased between school year 2011-12 and 2012-13.  Namely, she was the 72nd percentile in reading for the 2011-12 school year but only the 51st percentile in reading for the 2012-13 school year.  (Ex. 9)  Taken out of context, this may appear compelling.  However, the fact is that the WKCE is as much a measurement of the student’s performance as it is a measurement of her standing compared to her peers.  ([Pediatric Psychologist] Tr. p. 49)  Therefore, her change in standing is not necessarily indicative of regression of her skills; it could just as likely have been related to progression of her peers’ skills.  ([Pediatric Psychologist] Tr. pp. 59-60)  Moreover, performance standards for reading were re-set in Spring 2012 to more closely align with national expectations and that too could have affected her percentile standing.  (See Ex. 9 p. 7)  Furthermore, the fact is that her scores in both years remained in the average range.  ([Pediatric Psychologist] Tr. p. 28)  Finally, the WKCE is one assessment measure among many and is only a single piece of the overall picture of the student.  
The parents also attempted to call into question the validity of the IEP team’s conclusion by pointing to a purportedly flawed IEP progress report.  The IEP progress report at issue was prepared by the student’s special education teacher [Special Education Teacher].  (Ex. 3 p. 1)  It is a single page progress report which lists the student’s 4 IEP goals and characterizes her progress toward each goal for each quarter of the 2012-13 school year as “proficient” or “emerging,” without any definition of what those terms mean.  The progress report also contains brief subjective comments from [Special Education Teacher] related to the goals for each quarter.  The parents consider the progress report to be inadequate because it lacks the empirical data necessary to test the teacher’s conclusions.  For example, one of the student’s annual IEP goals was: “[The student] will maintain her ability to decode medial sounds in unknown multisyllable [sic] words, by successfully decoding 57/60 3-4 syllable unknown words starting 5/18/2012, with evaluation every quarter, completed by 5/8/2013.”  (Ex. 2 p. 3)  The methods by which this goal was to be evaluated were: “Curriculum Based, Data Collection.”  (Ex. 2 p. 4)  The parents argue that the special education teacher’s conclusion of “proficient” progress for each of 3 quarters on this goal is vague and untestable without supporting empirical data.  
Like the WKCE, the IEP progress report standing alone could be seen to support the parents’ argument that the district did not have sufficiently valid information upon which to base its decision.  However, although the IEP progress report was somewhat conclusory in nature, the record did not expose it as inadequate or inaccurate.  In the first place, it is undisputed that the student was excelling academically within the general education curriculum, which was co-taught with the special education teacher who also worked with other students.  There is no reason to believe the student was not performing proficiently as reported by the special education teacher on the IEP progress report.  The fact that the special education teacher did not take better notes of the ways in which she evaluated the student for her annual IEP goals clearly did not impact the student’s ability to receive educational benefit.  Second, it is not as if the district relied exclusively on the progress report in making its decision to discontinue special education for the student.  Rather, as noted above in the context of the WKCE discussion, there was a plethora of other reliable information upon which to make that conclusion, as follows.
The district used reliable and compelling information that, when viewed under the totality of the circumstances, led the district to a sound decision.  Namely, the April 25, 2013 reevaluation included existing evaluation data, information provided by the parents, a review of previous interventions and their effects, current classroom-based assessments, current classroom-based observations, and observations by the student’s teachers.  This is consistent with the law as noted above.  To summarize, previous testing from 2009 and 2010 was indicative of a diagnosis of dyslexia and a need for special education.  At the time of the reevaluation in 2013, the parents were concerned with the amount of time the student was spending on homework.  However, classroom and teacher observation reports were that the student was performing well academically and she tested within the average range on the K-BIT 2, the GORT-5, and the K-TEA II.  These were all assessments the parent agreed to.  Significantly, she was achieving all “A” grades in the Sixth Grade in the general education curriculum.  ([Special Education Teacher] Tr. p. 160)  Furthermore, whereas the parents attempted to rely at hearing upon testimony by teachers who taught the student in previous school years, the teachers who taught the student during the 2012-13 school year reported at the 2013 reevaluation and convincingly confirmed in testimony at hearing that the student could meet the expectations of the regular education curriculum without special education.  ([Special Education Teacher] Tr. pp. 159-60, Petre Tr. pp. 326-27, Miller Tr. pp. 342-43)  All of the district’s representatives at the April 25, 2013 IEP meeting agreed with the decision to discontinue special education services.  (Ex. 14 p. 20)  Objective factors, such as regular advancement from grade to grade, and achievement of passing grades, usually show satisfactory progress.  Alex. R., ex. rel. Beth R. v. Forrestville Valley Community Unit School District #221, 375 F.3d 603, 615 (7th Cir. 2004) (citations omitted).  Furthermore, opinions of the student’s teachers may be given deference over even psychologists and physicians since the teachers are the ones with the best knowledge of the student’s classroom performance.  See M.B. ex. rel. Berns, 668 F.3d at 862-63 (citations omitted).  Finally, the district is obliged to consider a broad range of evidence in assessing the student’s progress and is precluded from relying too heavily or exclusively on any single measure or assessment as the sole criteria for determining an appropriate educational program for the student.  Id.  This is why, although the parents can point to anomalous data in support of their position, the evidence as a whole soundly supports the district’s decision. 
The expert witnesses called by the parents did not compel a different conclusion.  The parent’s first expert witness was [Pediatric Psychologist], a pediatric psychologist in the [Center] at the [Medical College].  (Ex. 4)  He evaluated the student in 2010 and 2013 through the School Performance Program at the [Center].  His first evaluation was at the request of her pediatrician due to concerns about her academic progress.  His second evaluation was at the parent’s request after the student was discontinued from special education as a result of the April 25, 2013 IEP meeting.  His reports and testimony established the following.  The student is diagnosed with the reading disability of “developmental dyslexia” but is otherwise strong intellectually.  He felt that her progress in reading between 2010 and 2013 was negligible and that she did not progress to the point of not having a reading disability.  However, he admitted that he had not observed the student in a classroom setting and could not speak to her classroom performance.  He was not present at the April 25, 2013 meeting and could not offer an opinion as to the propriety of the IEP team’s decision to discontinue special education.  Furthermore, he explained that, as a general matter, students with dyslexia can succeed in regular education classroom settings without special education.  ([Pediatric Psychologist] Tr. pp. 52, 69)  Ultimately, [Pediatric Psychologist]’s testimony was informative and reliable, but it did not assist in determining whether the student needs special education.

The parent’s second expert witness was [Dyslexia Expert], whose education and experience qualify her as an expert in dyslexia.  (Ex. 5)  She is the co-founder of the [Dyslexia Facility] who reviewed information about the student provided by the parent and prepared a report as a result in which she opined that the student still needed interventions to continue making progress.  (Ex. 5)  She testified consistent with this report to explain that the student is able to achieve academically most likely because she compensates by putting in more time outside the classroom than her peers.  She made this conclusion based upon speculation by the parent and because this is typical of other dyslexic students.  [Dyslexia Expert] never met with, spoke with, evaluated, or observed the student.  Like [Pediatric Psychologist], her testimony was informational as to dyslexia, but it was not reliable as to whether this student in particular needs special education to receive academic benefit at this district.

On balance on this record, I conclude that the district’s decision to discontinue special education services was justified and the parents failed to meet their burden of proving the contrary.  Having found no substantive deprivation of FAPE on the face of the district’s decision to discontinue special education, I next turn to the parents’ argument that the district committed a procedural violation of the IDEA to determine whether it rose to the level of a substantive violation.  The parents allege that they were deprived of a meaningful opportunity to participate in the April 25, 2013 IEP meeting because they asked for but did not receive the empirical data upon which the above-mentioned IEP progress report was based prior to the meeting.  Assuming arguendo
 that the district failed to adequately maintain supporting documentation of the special education teacher’s IEP progress report and committed a procedural violation of IDEA as alleged by failing to provide what documentation did exist to the parents prior to the April 25, 2013 reevaluation, the parents failed to show that this deprived them of a meaningful opportunity to participate in the decision-making process.  
In attendance at the April 25, 2013 IEP meeting was the parents, the special education teacher who authored the IEP progress report, and several other district representatives.  By all accounts, the parents actively participated in the meeting and provided information regarding their concerns.  (Ex. 14 p. 12)  The parents had every opportunity to question the special education teacher about her IEP progress report and/or the lack of supporting documentation for it, but they did not do so.  This was established by consistent testimony from all 4 of the district’s representatives at the reevaluation including [Special Education Teacher].  (See [Special Education Teacher] Tr. p. 157, [School Psychologist] Tr. p. 199, Petre Tr. p. 329, and Miller Tr. p. 343)  The IEP progress report could arguably have been more detailed and/or supplemented by the actual data collection upon which the special education teacher relied to conclude that the student was largely proficient (and in one early instance emerging) in meeting her IEP goals for the first 3 quarters of the 2012-13 school year.  However, the parents’ argument assumes that the special education teacher’s supporting documentation would have been contrary to what she reported on the progress report.  The record did not bear this out because the progress report’s conclusions were consistent with the reports and testimony of all the student’s teachers, with the most recent assessment data, and with the student’s excellent grades.  Therefore, it was sufficiently accurate and reliable and the parents were not disadvantaged in the decision-making process by not having its supporting empirical data documentation.  
Because there was no denial of FAPE, the parents are not entitled to reimbursement for private tutoring expenses incurred through [Private Tutoring Group] during the 2012-2013 school year.

The parents request reimbursement of expenses they incurred as tuition and mileage relating to private instruction the student received from [Private Tutoring Group] for dates of service from July 31, 2013 through August 27, 2013, after the district discontinued special education services.  (Ex. 23)  Given my conclusion that the parents failed to prove a substantive IDEA violation, I have no authority to award any remedy, which includes the reimbursement the parents seek.  Such awards are intended to place students in the position they would have been in but for the denial of FAPE.  Since here there was no proven denial of FAPE, there is no need to compensate the student.  See M.B. ex rel. Berns, 668 F.3d at 860 (citations omitted) (parents sought reimbursement for unilateral placement at Lindamood Bell, which the court rejected because the parents failed to prove that the district violated the IDEA and that the private services were proper).  
CONCLUSION OF LAW

1. The District was justified in determining on April 25, 2013 that the student did not need special education services under the IDEA and therefore, the district did not commit a substantive violation of FAPE during the 2012-2013 school year.
2. The parents are not entitled to a remedy of reimbursement for private services from [Private Tutoring Group] from July 31, 2013 to August 27, 2013.  
ORDER


For the reasons stated above, it is hereby ordered that the due process hearing request is dismissed.


Dated at Milwaukee, Wisconsin on March 25, 2014.



STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 227-1872



FAX:

(414) 227-3818




Email:

Rachel.Pings@Wisconsin.gov



By: 
____________________________________




Rachel Pings

Administrative Law Judge
	NOTICE OF APPEAL RIGHTS


	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.
A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 
The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� The issue of whether the district properly implemented the student’s IEP during the first and second quarters of the 2012-13 school year was determined not to be a proper issue for hearing for two reasons.  First, although the parent mentioned it in the due process hearing request, the parent did not propose a related resolution in the due process hearing request.  Second, at the December 3, 2013 telephone prehearing conference, the parties explicitly agreed that issues for hearing were limited to the 3 listed above.  One of the stated purposes of the December 3, 2013 prehearing conference was to clarify the issues for hearing and the parent did not state that they wished to pursue the implementation of the IEP as an issue for hearing.  Furthermore, on December 3, 2013, I issued a Prehearing Conference Report, Notice of Hearing and Notice of Extension Pursuant to Wis. Stat. Sec. 115.80(6) in which I listed the 3 agreed upon issues.  At no time prior to hearing did the parent contend that this notice misstated the agreed upon issues.  As such, they are the only proper issues for hearing.    


� The issues in this case were limited to the 2012-13 school year and therefore, the October 31, 2013 IEP evaluation was not an issue for hearing.


� Although not an issue in this case, the parent claimed that the district actually failed to properly implement all aspects of the special education required by the May 8, 2012 IEP.  Namely, the parent alleged that the district failed for the first 2 quarters of the 2012-13 school year to provide the required 15 minutes per quarter of specialized reading instruction in a special education setting.  Assuming arguendo that this was true, it actually undercuts the parent’s position because it shows that the student was performing to generally accepted expectations in the general education classroom with even less special education services.  


� On December 5, 2013, the Wisconsin Department of Public Instruction (DPI) determined that the district committed a procedural IDEA violation by not properly responding to the parent’s request for records related to the progress report prior to the April 25, 2013 IEP reevaluation.  (Ex. 11 p. 7)  In response, the DPI ordered the district to develop a non-student-specific corrective action plan, which the district did.  (Ex. 15)
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