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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student A] and [Student B]
v.

[District]
	DECISION

Case Nos.:  LEA-14-0010
LEA-14-0015



The Parties to this proceeding are:


[Student A] and [Student B], by
[Parents]

[District], by
[District’s Attorney]
PROCEDURAL HISTORY


On April 22 and May 8, 2014, the Department of Public Instruction (DPI) received  requests for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parents] (the “Parents”) on behalf of [Student A] and [Student B] (the “Students”) against the [District] (the “District”).  DPI referred the matter to this Division for hearing.  

The due process hearing was held on July 23 and 24, 2014 to address both hearing requests.  At the hearing, the Parents did not call rebuttal witnesses and were not denied the opportunity to call rebuttal witnesses.  Therefore, the information in the Parents’ brief identified as “rebuttal testimony” was not considered in rendering the decision.  The decision is due by August 21, 2014.

ISSUES

1. Did the School District deny [Student A] a free, appropriate public education in the least restrictive environment during the 2012-2013 school year and deny [Student A] and [Student B] a free, appropriate public education in the least restrictive environment during the 2013-2014 school year?

2. Did the School District deny [Student A] a free, appropriate public education during the 2012-2013 school year by not providing him with direct assistance in social, study and self-advocacy skills and with extra time for tests and school work?

3. Did the School District deny [Student A] a free, appropriate public education during the 2012-2013 school year by not sufficiently dealing with bullying of [Student A] at school?

FINDINGS OF FACT

1. [Student A] (d.o.b. **/**/**) is a child who was diagnosed with Asperger’s Syndrome by a private clinical psychologist in 2008.  Following his diagnosis, the District conducted an educational evaluation and determined that [Student A] met the special education criteria for autism and began providing special education services to him in third grade.  During the 2012-2013 school year, [Student A] was a 7th grade student who received special education services in the District and attended the [Middle School].  (Ex. 1, 5)  
2. [Student B] (d.o.b. **/**/**) is a child who has been diagnosed with auditory processing disorder with anxiety and dyslexia and who has been determined to meet the special education eligibility criteria for specific learning disability, emotional behavioral disability and other health impairment.  During the 2012-2013 school year, he was a 6th grade student who received special education services in the District and attended the [Intermediate School].  (Ex. 2, 3, 4)
3. The Parents alleged five incidents of District staff bullying [Student A]. [Parent] also made a broad reference to student bullying of [Student A] during the hearing but did not specifically allege or present evidence regarding student-to-student bullying at the hearing. (Tr. 369-374)  Facts regarding the five alleged bullying incidents of [Student A] by District staff will be set forth chronologically within the Findings of Fact. 

4. Alleged bullying incident #1:  In May 2012, [Student A]’s 6th grade special education case worker [Case worker] discussed with [Parent] the possibility that [Student A] no longer needed special education services, based upon the great progress that [Student A] had made that school year.  (Tr. 403-405, 612-613)  The Parents informed [Case worker] that they disagreed with her “proposal to terminate [Student A]’s IEP.”  (Ex. 14)  The District did not reevaluate [Student A] to determine if he continued to be eligible for and need special education services.  (Tr. 613)
5. On 08/16/12, the District convened an individualized education program (IEP) team to develop [Student A]’s IEP for the 2012-2013 school year.  The Parents, as well as [Student A]’s private psychologist, attended and participated in the IEP meeting.  [Private psychologist], a private psychologist licensed for school psychology, had conducted an assessment of [Student A] in June 2012 and provided information from her assessment to the IEP team at the meeting.  (Tr. 49-50)  Her assessment of [Student A]’s intellectual functioning yielded results showing that [Student A] is a “twice-exceptional” learner, meaning that he has “numerous abilities, gifts and talents and significant cognitive/intellectual challenges.” (Ex. 5)

6. [Student A]’s 2012-2013 IEP provided that [Student A] would participate with non-disabled peers in regular education classes, except for 45 minutes every other day when he would receive special education services in the form of study skills instruction by special education staff in the resource room, classroom or library. The IEP also provided that he receive several supplementary aids and services in the regular education setting, as follows: 
(a) support with breaking down projects into smaller due dates for assignments/projects due more than three days out; 
(b) review homework, prioritize assignments, self-advocacy, etc., daily for 10-15 minutes; 
(c) take tests and quizzes in an environment with minimal distractions and be given three times the normal time allowed; 
(d)  may arrive late and leave early (5 to 10 minutes) to physical education class; 
(e) needs to process when he is late to build a sense of awareness as his tardiness or absence is most likely due to something that is bothering him, not understanding his school work or a social interaction he has had, and, instead of discipline, he needs a person to process the situation with him to develop an understanding of what is happening so it may be resolved with his input; 
(f) given a pass to use the restroom whenever he asks for one, due to the medications he is taking; and, 
(g) may turn in assignments three days past due date without his grade being lowered due to lateness, whenever an assignment is not done by the due date.  (Ex. 1)

7. On 09/07/12, the Parent(s) discussed changes to [Student A]’s IEP with [District’s Special Education Director], the District’s Director of Special Education, and they agreed to make a couple changes to the IEP without holding another IEP meeting.  The changes changed or added a couple supplementary aids and services, as described above, specifically those that relate to [Student A]’s need to process when he is tardy or absent and being provided a pass to use the restroom whenever he asks.  Those changes were made pursuant to an I-10-B form, “Notice of Changes to IEP Without an IEP Meeting.”  (Ex. 35)
8. Alleged bullying incident #2:  On 11/05/12, [Student A] sent an email to his physical education teacher expressing concern about the safety of students because they were not being required to wear helmets and pads when roller skating in phy ed class.  As a result, the phy ed teacher and [Student A]’s special education case manager [Special Education Case Manager] discussed [Student A]’s concerns with him on that same date, and told him he could bring a helmet from home to wear during phy ed class while skating.  [Student A] roller skated in phy ed class that day without a helmet.  In addition, on 11/05/12, [Parent] sent two emails to the District regarding roller skating.  The second email was five pages in length and detailed the Parents’ concerns about the safety of students roller skating without helmets and pads, as well as their support of [Student A] and their concern about the District’s inconsistent policies regarding safety.  [Parent]’s second email was sent to [Special Education Case Manager], the District’s Director of Special Education, the middle school assistant principal, [Student A]’s phy ed teacher, [Student A]’s private psychologist and a special education consultant at the Wisconsin Department of Public Instruction.  On 11/06/12, the middle school assistant principal sent a response email to [Parent] thanking him for raising a good point about safety which the District would look into and informing him that the roller skating unit had ended.  Later on 11/06/12, [Parent] sent another email to District staff and the DPI consultant stating that [Student A] said that other students had told [Student A] that roller skating had been cancelled in their phy ed class that day and that the phy ed teacher had told them that it was because one parent had complained about helmets not being worn.  [Parent] stated that [Student A] was concerned that other students would find out that it was his dad who complained.  [Parent] further stated that the phy ed teacher was lying and was bullying [Student A] and their family and listed four actions that he expected the District to take to address his complaint.  The middle school principal and [Parent] exchanged further emails regarding the procedures for filing a formal harassment complaint, and the District requesting the Parents meet with the assistant principal, the District superintendent and the phy ed teacher to discuss the matter.  Ultimately, the phy ed teacher wrote a letter of apology to the Parents, and a different phy ed teacher who co-taught the class interacted directly with [Student A] in phy ed from then on.  The Parents subsequently sent an email to the District and others stating that they viewed the issue as resolved.  (Ex. 20; Tr. 145-149, 619-620)  
9. Alleged bullying incident #3:  On 01/17/13, [Special Education Case Manager] sent the Parents an email stating that, while they had agreed in early September 2013 that [Student A] would not be required to have a “check-in” and “check-out” time with her at the beginning and end of each school day, because it was included in the I-5 and I-9 sections of his IEP, it needed to be implemented or it should be removed from the IEP to accurately reflect the services he was being provided.  On that same date, [Student A] sent an email response to [Special Education Case Manager] and five other persons in which he strongly stated that [Student A] should not be required to have check-in and check-out at school.  [Special Education Case Manager] responded by email on that same date that she would file I-10 forms to have the check-in and check-out provisions removed from [Student A]’s IEP.  On the evening of 01/17/13, [Student A] again sent an email to [Special Education Case Manager] and the five other persons stating that the Parents did not support removal of the check-in/check-out provisions from the IEP and wanted them to remain in the IEP in case needed because [Student A] could opt out of accommodations at any time.  The District amended [Student A]’s IEP via I-10 forms, effective 01/22/13, to remove the following statements from the Special Factors and Supplementary Aids and Services sections of the IEP:
· Having a staff member go over the homework for the night, check for understanding with [Student A] on how to complete it and prioritize it until he gets into the routine and understands the expectations of the teacher.

· [Student A] would benefit from daily check-in and check-out plus 15-20 minutes at the beginning and the end of the week to go over assignments, break them down, work on his assignment notebook/calendar, etc.

· Review homework, prioritize assignments, self-advocacy, etc.–Daily for 10-15 minutes.

(Ex. 17, 36; Tr. 453-454, 460-461, 630)
10. On 02/28/13, in response to an email request from the Parents, the District used the I-10 forms to change [Student A]’s IEP to add back the three provisions, listed above, that had been removed from the IEP effective 01/22/13.  (Ex. 37; Tr. 286-287, 631)

11. On 02/17/13, related to a complaint they filed in January 2013, the Parents sent the District a three-page list of 13 accommodations that they wanted added to or changed in [Student A]’s IEP.  District staff asked the Parents to have meetings to discuss their concerns, requests, and what staff viewed as misunderstandings between the Parents and the District, but the Parents did not accept offers to have IEP meetings. (Ex. 43, Tr. 431-433, 625, 707)
12. Alleged bullying incident #4:  On 04/05/13, [Student A] sent an email to the middle school assistant principal, with copies to six other persons, stating that he did not feel he was getting help in the resource room and instead wanted to have his second hour study hall in the library.  (Ex. 10)  The Parents and District staff exchanged several emails discussing this request and the logistics of providing special education services to [Student A] in the library.  (Tr. 95-98)  [Student A] did go to the library for his study hall every other day for approximately two weeks.  The Parents and [Student A] did not want his case manager [Special Education Case Manager] or other special education staff to sit with him or even approach him in the library.  (Ex. 11, page 7; Tr. 100)  The [District’s Assistant Director of Special Education] became concerned that [Student A] would not be receiving the 45 minutes of special education services every other day that is required by his IEP if he did not have a special education teacher with him in the library, so she sent the Parents an email on 04/24/13 stating that [Student A] would need to return to the resource room, as of 04/30/13, to receive the 45 minutes of special education services.  (Ex. 12; Tr. 704-705, 725)  The Parents responded by email on 04/26/13, objecting to the change and stating that they would “protect [Student A] from this type of emotional and psychological abuse” by the District. (Ex. 12)  [District’s Assistant Director of Special Education] sent a response email to the Parents on 04/30/13 stating that the current arrangement of [Student A] going to study hall in the library did not meet the IEP requirements but, that if the Parents wished to continue having [Student A] go to the library for his study hall without [Special Education Case Manager] and meet with her for five minutes during that time, the IEP could be changed through an IEP meeting or an I-10 form, if the Parents wished.  (Ex. 12; Tr. 731-732)  The Parents responded by email to [District’s Assistant Director of Special Education] on 04/30/13 and did not state whether or not they wished to have the IEP changed to reflect the current services [Student A] was receiving in the library but instead indicated that they understood that the District would either: 1) physically remove [Student A] from library; 2) use a “show of force” to surround and intimidate [Student A] until he complied; 3) have staff embarrass and intimidate [Student A] by shadowing him one-on-one in the library; or, 4) initiate disciplinary proceedings against [Student A].  (Ex. 12; Tr. 473-475)  [District’s Assistant Director of Special Education] responded by email on 05/01/13, in which she stated that the District was offended by [Student A]’s allegations about supposed actions District staff would take against [Student A] and that the IEP simply needed to reflect the special education services actually provided to [Student A], calling it a “paperwork issue.”  (Ex. 13; Tr. 705-707, 709)  The Parents, in turn, were offended that [District’s Assistant Director of Special Education] had offered them “two ultimatums” as to how to proceed regarding the library/resource room issue and that she had not expressed any concern about [Student A]’s mental health and well-being, and they sent two or more lengthy emails in response.  (Ex. 13; Tr. 111-112)  The Parents provided the District with a letter, dated 04/30/13, from [Student A]’s pediatrician [Pediatrician], which stated that “[f]or medical, health and safety reasons,” [Student A] was to be excused from second period study hall beginning May 1, 2013 until the end of the school year and that [Student A] would pick [Student A] up from school and provide him with an alternative study hall opportunity and would return [Student A] to school at the start of third period.  (Ex. 19; Tr. 142-143, 302)  The District honored the doctor’s medical excuse, and [Student A] was not in school for his second period study hall for the remainder of the school year.  
13. Alleged bullying incident #5:  On 05/08/13, [Student A]’s communication arts teacher [Communication Arts Teacher] sent the Parents an email stating that, although she had helped [Student A] break down his reading log assignment, it was overdue from the prior week and that, if it was more than three days date, his score for the reading log would be reduced by 10% for each day it was late.  (Ex. 21)  On 05/09/13, approximately 15 minutes before the start of her class, the Parents sent [Communication Arts Teacher] an email stating that [Student A] did not feel prepared to take the two-day grammar final exam that was to begin that day.  (Tr. 161, 540-541)  [Communication Arts Teacher] asked the middle school assistant principal about it, and with his advice, instructed [Student A] to try taking the test.  (Tr. 542, 564)  [Student A] answered only six or seven questions on the test that day and sent [Communication Arts Teacher] a note stating that he did not like how she tried to “trick” him and that he wanted to re-take the test.  (Ex. 21; Tr. 164)  On 05/13/13, the Parents sent [Communication Arts Teacher] an email, copied to 19 other persons, which addressed, among other things, their concerns about her actions regarding [Student A]’s overdue reading log and the grammar test.  Near the conclusion of the email, the Parents stated:  “We believe that you are, in essence, now acting to ensure [Student A]’s increasing failure in your class and at school, by deliberately creating duress & harassment, harming his mental health and directly & indirectly planning to lower his grades.”  (Ex. 21)  [Student A] did not return to [Communication Arts Teacher]’s communication arts class but was given opportunities to re-take the grammar test and finished the test with modifications and accommodations.  (Ex. 53; Tr. 544-545, 711-714)
14. For the 2012-2013 school year, [Student A]’s first semester grade point average was 3.713, and his second semester grade point average was 3.75.  [Student A]’s grades in his classes for first and second semester, respectively, were:  communication arts -- B+, B+; social studies – A, B; science – A, A; phy ed – A, A; tech ed (second semester only) – A; family and consumer science (first semester only) – A-; art – A-, A; Spanish – B, A-; algebra – A, A.  (Ex. 51)

15. During the 2012-2013 school year, [Student A] was provided with extra time to complete tests and school work and to retake tests and quizzes.  (Ex. 7; Tr. 64-66, 244-247, 508-509, 514-515, 530-531)
16. During the 2012-2013 school year, [Student A] was provided with direct assistance in social, study and self-advocacy skills from his special education teacher/case manager [Special Education Case Manager].  (Tr. 80-81, 288-290, 299-300, 324)   His regular education teachers also assisted him with study and self-advocacy skills.  (Tr. 299-300, 510)  Until [Student A] quit going to second hour study hall in May 2013, [Special Education Case Manager]  “checked-in” with [Student A] during second hour study hall every other day, including, as needed, going over and breaking down assignments, reviewing homework, previewing what would be coming up during the day.  (Tr. 279, 281-283)
17. [Student A] exhibited self-advocacy skills and showed progress in his self-advocacy skills during the 2012-2013 school year. (Ex. 20; Tr. 80-81, 510)  

18. On 05/30/13, the District convened an IEP team for the annual review and development of [Student A]’s IEP for the 2013-2014 school year.  The IEP team did not complete [Student A]’s IEP on that date, so the effective dates of his 2012-2013 IEP were extended in June 2013.  (Tr. 638, 714)
19. The [Middle School] assigns all students in 7th and 8th grade to teams, with approximately 330 students per grade assigned to one of three teams of roughly 100 students.  Special education and at-risk case managers are each assigned to a team, so special education and at-risk students are assigned to whichever team their case manager is on.  Regular education students are on each team.  (Tr. 594-597)  The same academic standards and level of intellectual rigor apply to each grade-level team.  (Tr. 238, 314, 594, 597)  At the middle school, the administration’s practice is that parents are not involved in the decision as to which team their child is on, and the administration generally does not allow schedule or team changes based upon parent or student request.  (Tr. 605-606)
20. In late July or early August, the Parents received computer-generated schedules for [Student A] and [Student B] for the 2013-2014 school year that included the students’ team assignments.  (Ex. 30, 31; Tr. 221, 598)  The Parents wanted both children assigned to different teams.  Specifically, they wanted [Student A] switched from the [Team A] (sic) team to the [Team B] (sic) team because they felt that the [Team B] team would have a higher level of intellectual rigor and because [Student A]’s only friend was on that team, and they wanted [Student B] switched from the Gems team to the team that [Student A] had been on in 7th grade, the Eagles team. (Tr. 221-224, 386-387)
21. On 08/08/13, the IEP team met again to complete [Student A]’s 2013-2014 IEP.  (Ex. 38)  The IEP team meeting for [Student A] had been scheduled for the morning, but it lasted the entire day.  (Tr. 376, 383, 398, 639, 651, 718)  During the meeting, the Parents requested that [Student A]’s team assignment be switched from the [Team A] to the [Team B], which the IEP team discussed at length, including the scheduling challenges.  (Tr. 222-223, 598-599)  Ultimately, during the IEP team meeting, the middle school assistant principal agreed to switch [Student A] to the team requested by the Parents, as long as his schedule could be worked out accordingly.  (Tr. 599, 641-643, 657-658, 718-720)  
22. During the 08/08/13 IEP meeting, as the IEP team discussed and agreed upon wording for [Student A]’s IEP, a stenographer typed the language onto an IEP form on her computer, which was amplified onto a large screen for the IEP team participants to see.  (Tr. 378-379, 690)  At the Parents’ request, the IEP team included in the IEP a document the Parents had prepared regarding [Student A]’s present level of performance. (Ex. 38; Tr. 380-382)  The Parents received a copy of the IEP at the end of the IEP meeting.  (Tr. 379-380)  The Parents did not sign the IEP on 08/08/13, but they did not inform the District that they disagreed with the IEP or that they intended to enroll [Student A] in [Private School].  (Tr. 378, 388-389, 651)
23. [Student A]’s 2013-2014 IEP provided that he would attend the [Middle School] and would participate with non-disabled peers in regular education classes, except for 60 minutes per week when he would receive special education services, using “specific methodology, study skills, test taking, social skills and self-advocacy skill instruction in a designated, (sic) room free of distractions which could include an empty room in the guidance suite (no other students, not in a resource room).” (Ex. 38)  Like his 2012-2013 IEP, [Student A]’s 2013-2104 IEP did not indicate which middle school team [Student A] would be on.  (Ex. 1, 38)
24. [Student A]’s 2013-2014 IEP also provided that he would receive numerous supplementary aids and services, as follows:  
(a) regular communication (once per week) will occur between all teachers and parents regarding progress, performance, and problems; 
(b) extended time for long-term projects, assessments, and assignments; 
(c) four times the amount of time originally allowed without penalty for assessments. Assignments and long-term projects will be accepted without penalty before the end of the quarter in which it was assigned. [Student A] may have extended time (three weeks) to prepare for assessments if not prepared to take the test on the assigned day;
(d) when available, notes, outlines, and/or graphic organizers will be provided in advance of all classes where [Student A] is expected to take down more than one half page of material. [Student A] will be allowed to use assistive technology while in classes; 
(e) [Student A] will be allowed by all teachers and staff across the school environment to use passes at school, classes, events, restroom use, etc. without penalty, discipline, or restriction; 
(f) [Student A] will be allowed to make use of assistive technology across all environments within his school day to facilitate the reading and writing process. The use of assistive technology will be explored for use with social skill instruction and organization; 
(g) [Student A] will receive an extra set of textbooks for use at home when a textbook is used; 
(h) prior notice of changes (i.e., foreshadowing, ensuring [Student A]’s understanding and agreement to decrease the Asperger’s symptom of “intense anxiety”) in assessment schedules, planned teacher absence, and supportive notes within sub plans to inform substitute of [Student A]’s needs. This supplementary aids and service includes all Pathways staff; 
(i) [Student A] can be tardy without penalty; 
(j) when [Student A] is struggling to understand or connect new material to his prior knowledge (multi-sensory is useful), [Student A] benefits from teachers pointing out how learned or mastered material is related to new content, or special interests; 
(k) [Student A] would benefit from conditional (i.e., if he is behind or overwhelmed) a.m./p.m. check in/out (review missing assignments, due dates, etc.). When [Student A] has accrued more than five late/missing assignments or when his grades drop quickly (by 5-10 percentage points), [Student A] will check in or out with a teacher in a quiet room free of distractions which could include an empty room in the guidance suite (no other students, not in the resource room). If [Student A] does not participate in check in/check out under these circumstances, parents will be notified; and, 
(l) [Student A] will meet with his teachers (20-25 minutes total among all teachers) during the week to review upcoming due dates of assignments, break projects down, and go over and initial his assignment notebook and calendar. During this time, teachers can assess comprehension (with specific questions pertaining to the content) to be certain [Student A] understands the material and isn’t simply responding he’s ‘fine’.  (Ex. 38)
25. Because of the length of time it took the IEP team to complete [Student A]’s 2013-2014 IEP, the IEP team did not have time to start working on [Student B]’s 2013-2014 IEP on 08/08/13 as planned.  (Tr. 376, 384, 639, 651, 718, 720-721)

26. The District scheduled another IEP team meeting for 08/29/13 to develop [Student B]’s IEP prior to the start of the 2013-2014 school year and provided notice of the IEP meeting to the Parents.  (Tr. 384-385, 651-652)

27. On or about 08/13/13, the District received two release of records requests from [Private School], in Madison, Wisconsin, which stated that [Student A] and [Student B] had been admitted to [Private School] and requested that the [Intermediate School] and Middle Schools send the Students’ records to [Private School]. (Ex. 40; Tr. 643-644)
28. Upon receiving the records requests from [Private School], [District’s Special Education Director] consulted with a special education consultant at the Wisconsin Department of Public Instruction who confirmed that, if the Students were indeed enrolled in a private school in the Madison Metropolitan School District, the [Resident District] was no longer responsible for developing IEPs to provide special education services to the Students. (Ex. 54; Tr. 646)
29. On 08/16/13, [District’s Special Education Director] sent an email to the Parents stating that, based upon the information it had received from [Private School] that the Students were enrolled at [Private School] in Madison for the 2013-2014 school year, the District would not be scheduling any further IEP team meetings for the Students unless the Parents informed the District otherwise.  On 08/21/13, the Parents responded by email to [District’s Special Education Director], with copies to six other persons, stating that the Students resided in the District and had every right to show up for class in the District on the first day of school in September.  (Ex. 40; Tr. 646-648)
30. On 08/23/13, [District’s Special Education Director] sent a letter to the Parents stating that the District had confirmed that the Students were attending school at [Private School] and that, because students cannot be enrolled in two school district at one time, the Students were no longer enrolled in the District.  [District’s Special Education Director] further stated in the letter that, if the Students did show up for school in the District in September as the Parents implied in their email dated 08/21/13, the District would hold an IEP meeting for [Student B] at 3:30 p.m. on 09/03/13 to ensure that he would have an IEP in effect.  (Ex. 40; Tr. 647)

31. On 08/29/13, the Parents sent [District’s Special Education Director] an email, with seven other people copied, stating that they were forced to explore alternate school options for their three disabled and/or gifted children because the District was unable or unwilling to provide FAPE, LRE and a safe, healthy school environment for their children.  The Parents further stated that it remained a possibility that their children might attend school in the District on 09/03/13 so the District should not have “unilaterally” cancelled [Student B]’s IEP meeting that had been scheduled for 08/29/13 and that [District’s Special Education Director]’s offer to hold an IEP meeting for [Student B] on 09/03/13, if he attended school in the District, was “impromptu,” without an invitation to the Parents and, therefore, unlawful.  (Ex. 40)
32. The Parents did not provide the District with written notice that the Students would not be attending school in the District for the 2013-2014 school year.  The Students did not attend school in the District during the 2013-2014 school year.  (Tr. 650)
33. The Parents did not provide the District with prior written notice that they disagreed with the District’s proposed placement of the Students and were enrolling the Students in a private school, [Private School], for the 2013-2014 school year.  (Tr. 388-389, 650-651)
DISCUSSION

Burden of Proof

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainants in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

Provision of Special Education and Supplementary Aids and Services

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to enable the child to receive educational benefits.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89, 207 (1982).  The IDEA establishes a “basic floor of opportunity” for every child with a disability.  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  
In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  Id. at 206-07.  If these requirements are met, no IDEA violation will be found.  Id.   

In this case, the Parents have alleged that the District denied [Student A] FAPE by not providing him with direct assistance in social, study and self-advocacy skills and with extra time for tests and school work.  There is no allegation in this matter that the District failed to comply with the procedural requirements of the IDEA, so the discussion will focus on whether [Student A]’s 2012-2103 IEP was reasonably calculated to provide educational benefit in the areas of concern.

A student’s IEP must include a statement of the special education and related services and supplementary aids and services to be provided to the student that will allow the student to:  advance appropriately toward attaining the annual goals; be involved and make progress in the general curriculum and participate in extracurricular and other nonacademic activities; and, be educated and participate with other children with disabilities and nondisabled children.  See Wis. Stats. § 115.787 (2)(c).  
[Student A]’s 2012-2013 IEP provided that he would receive 45 minutes of special education services, including study skills instruction, every other day by special education staff in the resource room, classroom or library.  The IEP also included a considerable list of appropriate supplemental aids and services, including:  being given three times the normal time to take tests and quizzes in an environment with minimal distractions, and being allowed to turn in assignments three days past the due date without his grade being lowered due to lateness.  (Ex. 1)
[Student A] was offered and did receive direct assistance in social, study and self-advocacy skills from his special education case manager [Special Education Case Manager] during his second hour study hall every other day, pursuant to his IEP.  (Tr. 80-81, 288-290, 299-300, 324)   His regular education teachers also provided assistance to [Student A] in the areas of study skills and self-advocacy skills.  (Tr. 299-300, 510)  [Special Education Case Manager] credibly testified that she believed that [Student A] was getting the assistance he needed in the resource room and that it was a large, distraction-free room.  (Tr. 293-295)

When the Parents and [Student A] wanted him to have his study hall in the library rather than the resource room, the District was agreeable to him receiving services in the library, provided the amount of special education services he would receive in the library was consistent with what was stated in the IEP.  The District’s concern was triggered by the fact that the Parents and [Student A] did not want him to have to interact with [Special Education Case Manager] or other special education staff in the library, which the District legitimately feared would violate the special education services provision in his IEP.  However, when the District offered to change the IEP to reflect the services in the library, the Parents did not agree to change the IEP.  

Subsequently, the Parents removed [Student A] from school during his 2nd hour study hall altogether as of May 1, 2013, pursuant to medical excuse from his pediatrician.  There is no evidence on the record that [Student A]’s pediatrician met with or examined [Student A] on or about 04/30/13 as a basis for writing the medical excuse.  Moreover, there is no credible evidence on the record that [Student A]’s second hour study hall with [Special Education Case Manager] endangered his health and safety.  Nevertheless, the District appropriately complied with the terms of the medical excuse.  Until [Student A] quit going to second hour study hall in May 2013, [Special Education Case Manager] provided direct assistance to [Student A] during second hour study hall every other day, including, as needed, going over and breaking down assignments, reviewing homework, previewing what would be coming up during the day.  (Tr. 279, 281-283)  
[Student A]’s social studies, math and communication arts teachers credibly testified that, if [Student A] needed it, they provided him with extra time to complete tests and school work and to retake tests and quizzes.  (Tr. 244-247, 508-509, 514-515, 530-531)  In addition, the Parents offered into evidence emails that showed that [Student A]’s science, technical education, and communication arts teachers allowed him extra time to complete school works and tests during the 2012-2013 school year.  (Ex. 7; Tr. 64-66)  Moreover, [Student A] himself testified that he thought [Student A] was doing very well progressing towards his self-advocacy, as stated in his IEP, during the 2012-2013 school year.  (Tr. 80-81)  [Student A]’s math teacher testified that [Student A] had great interaction and discussions with peers in her regular education classroom.  (Tr. 513)

With regard to the actions of [Student A]’s communication arts teacher in May 2013, the fact that the teacher on one occasion stated that his grade on the reading log assignment would be lowered if it was more than three days late did not violate the terms of his IEP and did not deny him FAPE.  With regard to the grammar test, the communication arts teacher should have told [Student A] on the test date that he would be allowed more time to complete the test, since his IEP required that he be provided three times the normal time to take tests, or she could have allowed [Student A] to take the test on a later date.  However, [Student A] was allowed to retake the test and was provided modifications and accommodations.  Even if the teacher’s actions of requiring [Student A] to take the grammar test on the day of the test when he felt unprepared constitutes a violation of a provision of his IEP, that one violation regarding one test is not sufficiently egregious to constitute a denial of FAPE.  The District had at least two staff people working to allow [Student A] to retake the test.  (Tr. 711-713)  The evidence on the record does not show that the grammar test incident denied [Student A] meaningful educational benefit in communication arts for the 2012-2013 school year.  The Student received excellent grades in communication arts both semesters, as he did in all of his classes.  (Ex. 51)
[Student A]’s social studies, communication arts, and math teacher all testified that [Student A] did well in their classes and made progress.  (Tr. 252, 511, 513-514, 529-530)  His math teacher testified that she did not believe that the relatively lower math score that [Student A] received on a MAP standardized test in the spring of 2013 accurately represented his skill level in math. (Tr. 512)  His case manager [Special Education Case Manager] testified that she believed [Student A] made progress and received educational benefit during the 2012-2013 school year.  (Tr. 306, 419)
The Parents were unable to meet their burden of showing that [Student A] was denied FAPE or failed to receive meaningful educational benefit pursuant to his IEP during the 2012-2013 school year because the District failed to provide him with direct assistance in social, study and self-advocacy skills and with extra time for tests and school work.  
Bullying

The Parents also alleged that the District denied [Student A] FAPE during the 2012-2013 school year by not sufficiently dealing with bullying of [Student A] at school.  At the hearing, the Parents specifically alleged five incidents of District staff bullying [Student A].  


The first incident of alleged bullying related to [Student A]’s 6th grade case manager [Case worker] allegedly threatening to “terminate” [Student A]’s IEP.  [District’s Special Education Director] credibly testified that [Case worker] told him about the progress that [Student A] had made in 6th grade and that he told her to discuss with the Parents the possibility of reevaluating [Student A] for special education, and [District’s Special Education Director] testified that a special education student’s IEP is not simply “terminated.”  (Tr. 612-613)  There is no credible evidence on the record that these discussions were made in a threatening manner.  Moreover, there is no evidence on the record that [Student A] was a party to or had any knowledge of these discussions.  [Student A] was not reevaluated and continued to receive special education services from the District.  This incident does not reasonably constitute bullying of [Student A], based upon the definitions and descriptions of bullying contained in the articles entered by the Parents on the record.  (Ex. 15)
The second incident of alleged bullying related to the actions of [Student A]’s phy ed teacher.  Specifically, after [Student A] and [Student A] expressed concerns to the phy ed teacher about students roller skating in class without pads and helmets, the phy ed teacher told other students that roller skating was being discontinued in gym class because one parent had complained.  The phy ed teacher did not display the best judgment as a professional educator when he told students that roller skating was being stopped because a parent had complained.  However, based upon all of the evidence on the record about this incident, I cannot reasonably conclude that the phy ed teacher’s actions constituted bullying of [Student A].  His actions were not repetitive and were not aggressive towards [Student A].  The teacher made one comment about one unnamed parent to a class of students that [Student A] was not in.  Moreover, even if this incident did constitute bullying, the District took appropriate and sufficient action to follow up and deal with the incident.  The phy ed teacher sent a letter of apology to the Parents, which I would note does not necessarily mean that his actions constituted bullying, and a different phy ed teacher was assigned to thereafter have direct interactions with [Student A] in class.  [Student A] testified that the school sufficiently dealt with the roller skating incident.  (Tr. 149)
The third alleged incident of bullying involved the District amending [Student A]’s IEP to remove some language and provisions related to “check-in” and “check-out” via an I-10 form.  The Parents acknowledged at the hearing that, since September 2013, [Student A] had not been having and did not want check-in and check-out at the beginning and end of the school day.  District staff believed that the IEP should be amended to accurately reflect the services that [Student A] was receiving.  The District removed provisions from the IEP that related to check-in and check-out, but the Parents believed that the District removed other supplementary aids and services that went beyond check-in and check-out.  Part of the problem here is that the Parents and District staff did not interpret all IEP provisions the same and misunderstandings and miscommunication occurred between them regarding what was meant by check-in and check-out.  In response to the Parents’ concerns and objections, the District again amended [Student A]’s IEP via an I-10 form and added back the language and provisions that it had removed approximately a month earlier.  (Ex. 37; Tr. 286-287, 631)  Again, I cannot reasonably conclude that this incident constituted bullying of [Student A].  Rather, it was the District trying to ensure that the IEP accurately reflected the services being provided to [Student A] and an example of the misunderstanding and mistrust that existed between the Parents and the District.
The fourth alleged incident of bullying was related to how the District dealt with [Student A]’s and the Parents’ desire for [Student A] to have his second hour study hall in the library rather than the resource room.  [Student A] did go to the library for his study hall every other day for approximately two weeks.  But, because the Parents and [Student A] did not want [Special Education Case Manager] or other special education staff to sit with him or interact with him personally in the library, the District became concerned that he would not be receiving the 45 minutes of special education services every other day that was required by his IEP.   
Again, the communication through emails that then occurred between the Parents and District resulted in misunderstanding and outrage.  The District wanted [Student A] to return to the resource room to receive the 45 minutes of special education services or to amend the IEP to reflect the services he was receiving in the library.  The Parents viewed this as “two ultimatums” from the District and alleged that District staff would act with force, intimidation or discipline towards [Student A].  Ultimately, the Parents provided the District with the medical excuse from [Student A]’s pediatrician, removing him from second period study hall beginning May 1, 2013 until the end of the school year.  (Ex. 19; Tr. 142-143, 302)  A thorough review of the evidence on the record shows that the District’s actions were reasonable.  An IEP is supposed to reflect the services that a student needs and actually receives, and it appeared that [Student A] would not be receiving and did not want to receive 45 minutes of special education services from special education staff in the library.  Thus, the District’s proposal was justified, reasonable and legal.  The District’s actions regarding this issue did not constitute bullying of [Student A] by District staff.
Finally, the fifth alleged incident of bullying related to the actions of [Student A]’s communication arts teacher in May 2013.  As described earlier herein, the teacher on one occasion informed the Parents that [Student A]’s grade on a reading log assignment would be lowered if it was more than three days late and on another occasion told [Student A] to take a grammar test shortly after the Parents had sent her an email stating that [Student A] did not feel prepared to take the test.  [Student A] did not complete the test, but he was allowed to retake the test with modifications and accommodations. The Parents had a strong reaction to these incidents and sent the teacher and multiple other people an email in which they stated:  “We believe that you are, in essence, now acting to ensure [Student A]’s increasing failure in your class and at school, by deliberately creating duress & harassment, harming his mental health and directly & indirectly planning to lower his grades.”  (Ex. 21)  The Parents indicated at the hearing that [Student A] also had an extreme reaction to these incidents, including curling up in a fetal position due to stress and anxiety.  The teacher credibly testified that she did not intentionally bully [Student A] and that she would start shaking and tear up when she saw that she had an email from the Parents after they accused her of abusing [Student A].  (Tr. 547, 553)  The Parents pointed out more than once at the hearing that bullies typically deny bullying.  
Based upon all of the evidence on the record, I am not convinced that the communication arts teacher’s actions constituted bullying of [Student A].  Her actions regarding the reading log assignment did not violate the terms of the IEP and were not unreasonable or aggressive.  As previously discussed, it would have been appropriate for the teacher to have advised [Student A] that he could have more time for the test or to have allowed him to take it at a later date.  Nevertheless, the record simply does not support a finding that the teacher acted aggressively to bully, threaten or abuse [Student A] by having him take the test.  The District ensured that [Student A] was allowed to retake the test with modifications and accommodations.
The Parents did not meet their burden of proof and did not show that the District denied [Student A] FAPE during the 2012-2013 school year by not sufficiently dealing with bullying of [Student A] at school.

FAPE in the Least Restrictive Environment
and Private School Tuition Reimbursement
The IDEA and Wisconsin special education laws require that children with disabilities are educated in the least restrictive environment (LRE).  See 20 USC § 1412 (a)(5); Wis. Stat. § 115.79.  The IDEA's implementing regulations state that, to the maximum extent possible, "children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled." 34 CFR § 300.114 (a)(2)(i). 

In this case, with regard to placement in the least restrictive environment, the Parents disagreed with the middle school teams that [Student A] and [Student B] were assigned to for the 2013-2014 school year.  The Parent testified that he did not believe that the District had actually changed [Student A]’s team assignment, despite being present during the lengthy IEP team discussion and agreement by the assistant principal on 08/08/13.  (Tr. 283)  Nevertheless, which teams [Student A] and [Student B] were placed on is irrelevant to special education placement in the least restrictive environment because all of the middle school teams are part of the regular education environment and all the teams have nondisabled students on them.   
In determining the placement of a special education student, an IEP team determines the location where the student will receive special education services, including the extent to which the student will participate in the regular education environment.  However, an IEP team does not determine a special education student’s teachers, classes or team in the regular education environment, and that information is not required or included in an IEP.  The District’s Director and Assistant Director of Special Education were correct when they testified that assigning the Student(s) to a middle school team was not an IEP team responsibility because it does not constitute special education placement under the IDEA. (Tr. 641, 714-715) 

As relief, the Parents requested reimbursement from the District of the tuition cost for [Student A] and [Student B] at [Private School] on the grounds that they were denied FAPE by the District.  Under the IDEA, if a parent unilaterally places their disabled child in a private school without the consent of the school district, an administrative law judge may require the district to reimburse the parents for the cost of that enrollment if the administrative law judge finds that the district did not make FAPE available to that student … and that the private placement is appropriate.  20 U.S.C. § 1412(a)(10)(C)II.  
Reimbursement for private tuition costs may be denied if the parents did not inform the IEP team that they were rejecting the placement proposed by the school district and stating their intent to enroll their child in private school at the most recent IEP meeting prior to removal, or ten days prior to the removal.  In addition, the cost of reimbursement may be denied upon a judicial finding of unreasonableness with respect to the actions taken by the parents. § 1412(a)(10)(C)(iii)(I).

The relevant provisions of the IDEA are as follows:
(C) Payment for education of children enrolled in private schools without consent of or referral by the public agency

(i) In general

Subject to subparagraph (A), this subchapter does not require a local educational agency to pay for the cost of education, including special education and related services, of a child with a disability at a private school or facility if that agency made a free appropriate public education available to the child and the parents elected to place the child in such private school or facility.

(ii) Reimbursement for private school placement

If the parents of a child with a disability, who previously received special education and related services under the authority of a public agency, enroll the child in a private elementary school or secondary school without the consent of or referral by the public agency, a court or a hearing officer may require the agency to reimburse the parents for the cost of that enrollment if the court or hearing officer finds that the agency had not made a free appropriate public education available to the child in a timely manner prior to that enrollment.

(iii) Limitation on reimbursement

The cost of reimbursement described in clause (ii) may be reduced or denied—
(I) if--

(aa) at the most recent IEP meeting that the parents attended prior to removal of the child from the public school, the parents did not inform the IEP Team that they were rejecting the placement proposed by the public agency to provide a free appropriate public education to their child, including stating their concerns and their intent to enroll their child in a private school at public expense; or

(bb) 10 business days (including any holidays that occur on a business day) prior to the removal of the child from the public school, the parents did not give written notice to the public agency of the information described in item (aa);

(II) if, prior to the parents' removal of the child from the public school, the public agency informed the parents, through the notice requirements described in section 1415(b)(3) of this title, of its intent to evaluate the child (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parents did not make the child available for such evaluation; or

(III) upon a judicial finding of unreasonableness with respect to actions taken by the parents.

20 U.S.C. § 1412(a)(10)(C).   

As previously discussed, the Parents failed to show that [Student A] was denied FAPE during the 2012-2013 school year.  The evidence on the record shows that the District developed and implemented an IEP and placement for [Student A] for the 2012-2013 school year that was reasonably calculated to provide him with meaningful educational benefit.  The Parents presented no evidence showing that [Student A] was not educated in the least restrictive environment during the 2012-2013 school year.  He was educated in the regular education environment, except for 45 minutes every other day during which he received special education services.  The issue of study hall in the resource room versus the library does not relate to least restrictive environment, as the IEP allowed him to receive services in either location from special education staff.  

 With regard to the 2013-2014 school year, the Parents failed to show that the 2013-2014 IEP and placement proposed for [Student A] would have denied him FAPE in the least restrictive environment.  The Parents and their advocate participated in an all-day IEP team meeting to develop [Student A]’s IEP and placement.  At the end of the meeting, the Parents did not inform the District that they disagreed with the IEP or placement at the middle school.  They did not sign the IEP, but parents’ signatures are not required for an IEP to be valid for a student who is continuing in special education. A review of the 2013-2014 IEP developed for [Student A] indicates that it was reasonably calculated to provide him with meaningful educational benefit.  (Ex. 38)

With regard to [Student B], the District had scheduled an IEP team meeting but had not yet developed [Student B]’s IEP and placement before the Parents unilaterally enrolled him in a private school.  The Parents did not present any evidence showing that the District would have been unable to develop an appropriate IEP and placement in the least restrictive environment for [Student B] for the 2013-2014 school year that would have provided him with FAPE and meaningful educational benefit. Because the Parents failed to show that the District failed to provide FAPE and proper IEPs and placements to the Students, they are not entitled to reimbursement for private school tuition.  
Furthermore, it was undisputed that the Parents did not inform the IEP team that they disagreed with [Student A]’s 2013-2014 IEP and placement and that they did not provide notice to the District 10 days prior to removal that they planned to enroll [Student A] and [Student B] at [Private School] in Madison.  Instead, they unilaterally enrolled the Students at [Private School] without informing the District or the IEP team.  Therefore, for this reason as well, the Parents are not entitled to reimbursement from the District of the cost of the two Students’ tuition at [Private School].  Consequently, there is no need to make a finding regarding whether or not the Parents’ unilateral placement of the Students at [Private School] was appropriate.

Finally, even if the Parents had been able to prove that the District had not provided or offered FAPE to the Students and that [Private School] was a proper placement, they would not have been entitled to reimbursement under the IDEA because they acted unreasonably.   The Parents participated in 10 to 12 hours of IEP meetings to develop [Student A]’s 2013-2014 IEP and placement and did not inform the IEP team that they disagreed with the IEP at the end of the 08/08/13 meeting.  They also did not mention to the IEP team that they planned to enroll [Student A] or [Student B] in a private school.  However, only five days after that arduous IEP meeting, the District learned from [Private School] that [Student A] and [Student B] were enrolled at [Private School].  Even when contacted by the District, and even after the Students had actually started attending school at [Private School], the Parents would not admit to the District that the Students would be attending [Private School] for the 2013-2014 school year, instead stating that the Students had the right to attend school in the District and might show up on the first day of class.  (Ex. 40)
All of the arguments presented by the parties were carefully considered by the undersigned administrative law judge.  Any arguments or evidence on the record that were not specifically mentioned were determined to not merit comment in the decision.

CONCLUSIONS OF LAW

1. The School District did not deny [Student A] a free, appropriate public education in the least restrictive environment during the 2012-2013 school year and did not deny [Student A] and [Student B] a free, appropriate public education in the least restrictive environment during the 2013-2014 school year, and the Parents are not entitled to District reimbursement of the cost of tuition for the two Students at [Private School].

2. The School District did not deny [Student A] a free, appropriate public education during the 2012-2013 school year by not providing him with direct assistance in social, study and self-advocacy skills and with extra time for tests and school work.

3. The School District did not deny [Student A] a free, appropriate public education during the 2012-2013 school year by not sufficiently dealing with bullying of [Student A] at school.

ORDER
It is hereby ordered that the due process hearing requests in these matters be dismissed.

Dated at Madison, Wisconsin on August 21, 2014.
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	NOTICE OF APPEAL RIGHTS
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