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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the matter of [Student]
v.

[District]
	Case No.:  LEA-14-0011



ORDER GRANTING SUMMARY JUDGMENT TO THE DISTRICT AND

ORDER OF DISMISSAL


The parties to this proceeding are:
	
	[Student], by

[Parent]
	[District], by

[District Administrator]


PRELIMINARY RECITALS

On April 25, 2014, the parent filed a request for a due process hearing against the [District], pursuant to Wis. Stat. Ch. 115, Subch. V and the Individuals with Disabilities Education Improvement Act (IDEA).  The request for hearing was based upon the [District]’s decision that the student did not need special education services. 


A prehearing telephone conference was held on May 19, 2014, at which time the issue for hearing was discussed and clarified to be the following: Did the [District] improperly determine at an April 7, 2014 IEP meeting that the student is not eligible to receive special education services under the IDEA.  A due process hearing was scheduled for June 19, 2014 and June 20, 2014.  


On May 20, 2014, the district filed a motion to dismiss.  On May 30, 2014, the parent filed a response by representative [Representative], a care coordinator with the [Social Services Program].
DISCUSSION
The district’s motion to dismiss must be treated as a motion for summary judgment because it included evidentiary material for consideration.  Likewise, the parent’s response included evidentiary material.  See Rabideau v. City of Racine, 2001 WI 57, ¶ 12, 243 Wis. 2d 486, 627 N.W.2d 975 (when matters outside the pleadings are considered, the motion should be treated as summary judgment pursuant to Wis. Stat. § 802.06).  A party is entitled to summary judgment when the record establishes “that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”  Wis. Stat. § 802.08(2).  “When a motion for summary judgment is made and supported as provided in this section, an adverse party may not rest upon the mere allegations or denials of the pleadings but the adverse party’s response, by affidavits or as otherwise provided in this section, must set forth specific facts showing that there is a genuine issue for trial.”  Wis. Stat. § 802.08(3).  The court takes evidentiary facts in the record as true if not contradicted by opposing proof.  Lambrecht v. Estate of Kaczmarczyk, 2001 WI 25 ¶23, 241 Wis. 2d 804, 623 N.W.2d 751 (citations omitted). 
The Wisconsin Supreme Court has set forth the methodology for deciding motions for summary judgment and that methodology will be followed here.  First, the court must examine pleadings to determine whether a claim for relief has been stated and a material issue of fact presented; if a claim for relief has been stated, inquiry then shifts to the moving party’s affidavits or other proof to determine whether the moving party has made a prima facie case for summary judgment.  If the moving party has made a prima facie case for summary judgment, the court must examine affidavits and other proof of the opposing party to determine whether disputed material facts or undisputed material facts exist from which reasonable alternative inferences may be drawn sufficient to entitle the opposing party to trial.  See Voss v. City of Middleton, 470 N.W.2d 625, 162 Wis. 2d 737 (1991).

On its face, the parent’s due process hearing request states a claim for relief based upon an April 7, 2014 IEP meeting conducted by the [District].
  Relevant undisputed facts leading to the due process hearing request are as follows.  During the 2013-2014 school year, the student was a resident of a foster home in [District Municipality], Wisconsin and attending eighth grade at [Middle School].
  (See Parent’s Response, Attachment p. 1)  On April 7, 2014, the [District] convened an IEP meeting for the purpose of determining initial eligibility for special education and initial placement.  (Id.)  Ultimately, the IEP team concluded that the student met criteria for the impairment of emotional behavioral disability but did not need special education because her needs could be met in general education.  (Id., p. 12)  The parent disagreed with this conclusion and filed the instant due process hearing request as a result.  

As it turned out, the [District] was not the student’s local educational agency on April 7, 2014 when the IEP meeting was conducted.  It is an undisputed fact that the student ceased being a resident or student of the [District] effective April 2, 2014.  This was established by a “Request for Student Records” dated April 7, 2014 from the [Other School District] which stated that the student enrolled in the [Other School District] effective April 2, 2014.  (See Motion to Dismiss, Attachment p. 1)  The “Request for Student Records” further indicated that the student resided with the [Juvenile Detention Center], which is part of the [Charter School] in [Other School District Municipality], Wisconsin.  (Id., pp. 1-2)  The parent does not dispute the accuracy of the “Request for Student Records” and acknowledges that the student was placed on emergency detention on April 1, 2014 due to an altercation and that the student was legally placed at the [Juvenile Detention Center] on April 3, 2014.  (See Parent’s Response, pp. 1-2)  

The law provides that a student’s local educational agency is the entity responsible to make available to children with disabilities a free appropriate public education (FAPE) as required by the IDEA.  Wis. Stat. § 115.77(1m)(b).  This includes such things as identifying and evaluating children with disabilities who are in need of special education, developing IEPs, and providing special education.  Wis. Stat. §§ 115.77-115.79.  Wisconsin Statutes define a local educational agency as the school district in which the child with a disability resides, or the Department of Health Services if the child with a disability resides in a facility or institution operated by that agency, or the Department of Corrections if the child with a disability resides in certain correctional settings.  Wis. Stat. § 115.76(10).  A local educational agency can also be the school where the student is attending.  See e.g., Wis. Stat. §§ 115.77(1) and 115.78(1).  In this case, the student was not residing within or attending the [District] on April 7, 2014 and therefore, the [District] was not the student’s local educational agency when the disputed IEP was created.  Whether the student’s new local educational agency as of April 2, 2014 was the [Other School District], the Department of Health Services, the Department of Corrections, or some other entity, is beyond the scope of the instant due process hearing request and unnecessary to a full resolution of the pending Motion to Dismiss.  The undisputed germane fact is that the [District] was not.

In the parent’s response, the parent appears to agree with the Motion to Dismiss insofar as the student was not a student in the [District] on April 7, 2014 and that the [District] “should not have made any IEP decisions regarding [the student].”  (Parent’s Response, p. 2)  The parent proposes nevertheless continuing to a due process hearing for the sole purpose of providing the option to vacate the April 7, 2014 IEP as wrongly created.  I disagree for two reasons.  First, that was not an issue raised by the due process hearing request.  Second, it is already clear based upon the undisputed facts that the April 7, 2014 IEP was created when the [District] was not responsible for providing the student a Free Appropriate Public Education (FAPE) pursuant to the IDEA.  Consequently, there is no factual or legal issue ripe for hearing.  The [District] is entitled to summary judgment and this matter must be dismissed.
ORDER

It is ordered that the parent’s due process hearing request filed on April 25, 2014 against the [District] is dismissed and all previously scheduled matters are cancelled accordingly.


Dated at Madison, Wisconsin on June 10, 2014.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-9290



FAX:

(608) 264-9885



By:__________________________________________________

Rachel L. Pings
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� I decline to address the district’s complaint that the parent failed to list the student’s address on the due process hearing request because it is untimely.  Challenges to the facial sufficiency of a due process hearing request are required to be filed within 15 days of the receipt of the request.  See Wis. Stat. § 115.80(e)(2).  The law dictates that the due process hearing request shall be considered sufficient if not timely challenged.  Id.  In this case, the parent’s due process hearing request was filed on April 25, 2014, making May 10, 2014 the deadline for the district to challenge its sufficiency.  The district did not file its motion to dismiss until May 20, 2014, rendering it untimely as to the facial sufficiency of the due process hearing request.  The law sets forth no deadline to challenge substantive matters, however, and therefore the remainder of the district’s Motion to Dismiss is timely.  


� It is unknown precisely when the student enrolled in the [District] during the 2013-2014 school year.  The [District] asserts that the student was enrolled for a “few months” prior to April 7, 2014.  (See Motion to Dismiss, p. 2)  





