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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v. 

[District]
	Case No.: LEA-14-0012



DECISION
The PARTIES to this proceeding are:
	
	[Student], by
[Parent’s Attorney]


	[District], by
[District’s Attorney]


PROCEDURAL HISTORY

On April 28, 2014, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (the Parent) on behalf of her child, [Student] (the Student), against the [District] (the District). The DPI referred the matter to this Division for a due process hearing.

The due process hearing was held on July 31, 2014 and August 1, 2014, Administrative Law Judge Rachel Pings presiding.  The record closed on August 22, 2014 upon filing of written closing briefs by both parties.  A decision is due by September 5, 2014.   
ISSUES

The issues for hearing, as discussed by the parties and established during a prehearing telephone conference on June 6, 2014, are as follows:

1. Were the Parents deprived a meaningful opportunity to participate in meetings about the provision of a free appropriate public education (FAPE) to the Student during the 2012-13 school year (on or after April 28, 2013) and/or 2013-14 school year?

2. Did the May 2013 individualized education program (IEP) and/or any subsequent IEP fail to set forth appropriate special education services and therefore deprive the Student of a FAPE during the 2012-13 school year (on or after April 28, 2013) and/or 2013-14 school year?

3. Did the District deprive the Student of a FAPE during the 2012-13 school year (on or after April 28, 2013) and/or 2013-14 school year by improperly implementing the Student’s May 2013 and/or subsequent IEP?

4. Did the District deprive the Student of a FAPE during the 2012-13 school year (on or after April 28, 2013) and/or 2013-14 school year when it failed to reevaluate the Student to determine whether his purported condition of post-traumatic stress disorder warranted additional special education services?

The Parent seeks compensatory education.

FINDINGS OF FACT
1. The Student is 11 years old (D.O.B. ***** **, ****).  He was a fourth grade Student at the District during the 2012-13 school year.  
2. In 2006, the Student was in the District and the IEP team initially evaluated him for special education services.  The IEP team determined he needed special education for disabilities in the areas of significant developmental delay and speech/language.  (District Ex. 10, p. 4)

3. In 2007, the Student was medically diagnosed with “mild autism.”  (District Ex. 1, p. 3) 
4. In 2009, the IEP team conducted a reevaluation of the Student and determined he needed special education for disabilities in the areas of autism and speech/language.  (District Ex. 10, p. 4)  

5. In 2011, the IEP conducted a reevaluation of the Student and determined he needed special education for disabilities in the areas of autism, speech/language and specific learning disability.  (District Ex. 1, p. 9)  His primary disability was determined to be autism.  (Id.)  The resulting IEP was implemented at [Elementary School A].  (District Ex. 1, p. 29)  
6. On February 1, 2012, the IEP team met for its annual IEP development and special education services continued at [Elementary School A].  (District Ex. 2)   
7. On January 7, 2013, the IEP team met for its annual IEP development and special education services continued at [Elementary School A].  (District Ex. 3)  The Parent participated in the IEP development.  The IEP included appropriate annual goals and special education services, supplementary aids and supports.  As was the case previously, the Student spent much of his school day in the regular education classroom with nondisabled peers.  (Id., p. 12) 
8. On May 10, 2013, the Student had a behavioral outburst in the special education classroom that included destroying classroom property and potentially endangering the safety of himself and those around him.  (District Ex. 5, 15, p. 12, 16; Tr., p. 290)  This prompted the IEP team to meet on May 30, 2013.  (District Ex. 6, p. 1)  The Parent did not attend this IEP meeting despite due notice.  (Id.)  The IEP team determined that the Student would be placed at [Elementary School B] for the remainder of the 2012-13 school year.  (District Ex. 6, p. 7)  
9. The Student began the 2013-14 school year at [Elementary School B] as well.  He demonstrated problematic behavioral issues, particularly with leaving his classroom without approval.  The IEP team took the following steps in an effort to address this:

a. On or about September 26, 2013, the IEP team developed a Behavior Intervention Plan (“BIP”) and crisis plan that provided positive preventative and reactive strategies specifically designed to address the target problem behavior.  (District Ex. 7, p. 18) 
b. On or about October 4, 2013, the IEP team added a one-on-one paraprofessional to support the Student throughout the day due to safety concerns.  (District Ex. 8)  
c. On or about October 28, 2013, the IEP team shortened the Student’s school day because the Student’s behavior appeared to be triggered by the school environment itself and the Student’s target behavior was escalating.  (District Ex. 9, p. 6) 
d. On or about November 11, 2013, the IEP team added transportation services for the Student.  (District Ex. 9, p. 6)  

10. The Student had no behavioral episodes from November to December 2013.  (District Ex. 15, p. 3)
11. The Student’s triennial IEP reevaluation was due no later than February 7, 2014 and was scheduled for December 16, 2013.  (District Ex. 10, p. 1)  In preparation therefor, on October 31, 2013, IEP team members including the Parent considered whether additional evaluations or testing would be necessary to assist in identifying the Student’s educational needs or in the determination of whether the Student continued to have a disability.  Ultimately, the IEP team unanimously determined that additional evaluations and testing were not necessary.  (District Ex. 10, p. 6)  
12. On or about October 31, 2013, the Parent informed the IEP team for the first time that the Student had Post-Traumatic Stress Disorder (“PTSD”).  (District Ex. 10, p. 4)  The PTSD diagnosis came from [Counselor], a licensed professional counselor, who had been privately treating the Student since late-2012 primarily for autism.  (Parent Ex. 1, 2)  [Counselor] began to suspect PTSD on or about July 1, 2013 and treated the Student accordingly.  (Parent Ex. 2, p. 35)  However, the IEP team was not provided with [Counselor]’s treatment records, [Counselor] did not observe the student in the school setting, and [Counselor] did not prepare any documentation or recommendation for the IEP team.  (Tr., pp. 151-153)
13. On December 16, 2013, the IEP team met for the Student’s triennium reevaluation.  (District Ex. 11)  The Parent participated in the meeting.  (District Ex. 11, p. 2)  The IEP team was aware of the Student’s PTSD diagnosis.  (District Ex. 11, p. 4)  The IEP team considered whether the Student continued to meet the criteria for the impairments of autism, speech/language and specific learning disability and determined that the Student did meet the criteria.  (District Ex. 11, p. 6)  The IEP team did not consider whether the Student met criteria for the impairment of emotional behavioral disability.  (Id.)  The IEP team determined that the student continued to need special education.  (Id.)  The IEP included appropriate annual goals and special education services, supplementary aids and supports.  (Id., pp. 15-22)  The IEP team recognized that services would be limited by the extent to which his behavior dictated the length of his school day.  The IEP continued to include the BIP.  (Id., pp. 23-26)  The Student was educated with his nondisabled peers to the extent possible.  
14. The Student made some progress in the early months of 2014, but then his behavior began to deteriorate again.  (Tr., pp. 418-419; District Ex. 15, pp. 1-3)  Therefore, in early April 2014, the District contracted with [Private Treatment Facility], a private autism treatment facility, to observe the Student and provide consultation services.  (Tr., pp. 49-50, 52-53)  Beginning on or about April 4, 2014, the [Private Treatment Facility] consultants observed the Student at school.  The Student’s behavior included fleeing and physical aggression toward others.  (Tr., pp. 59-68)  
15. On April 7, 2014, an emergency IEP team meeting was convened which [Private Treatment Facility] consultants and the Parent participated in.  (Tr., p. 72; District Ex. 18)  The Student’s increased behavioral difficulties were the focus of the meeting.  (District Ex. 18, p. 8)  The IEP team discussed additional strategies for success at [Elementary School B], including sensory responses, more space devoted to the Student for breaks, and more support from [Private Treatment Facility] as needed.  (Id.)  The IEP team acknowledged that if these strategies were not effective, a different placement would have to be considered.  (Id.)  
16. On April 10, 2014, the Student’s behavioral care physician, [Physician], M.D., wrote a letter on the Student’s behalf suggesting that the Student would benefit from the type of intensive therapy he could receive at a day treatment center.  (District Ex. 13)  [Physician] was treating the Student since 2013 for autism, PTSD, ADHD and an unspecified mood disorder.  (Id.)

17. On April 11, 2014, the IEP team convened again because the Student’s physical aggression toward adults had increased.  (District Ex. 18, p. 8)  Again, [Private Treatment Facility] consultants and the Parent participated in the IEP meeting.  (District Ex. 12, p. 1)  The IEP team considered placements at [Alternative School] (an alternative school for students with behavioral problems) and day treatment.  (District Ex. 18, p. 8)  Ultimately, the IEP team, with the Parent’s agreement, decided the Student would be placed at [Alternative School] and his name would be placed on the waiting list for day treatment.  (District Ex. 12, p. 8)  
18. The Student began attending [Alternative School] on or about April 14, 2014.  (Tr., p. 91)  However, on or about April 16, 2014, he had a behavioral episode that included him wielding a pool stick at staff, screaming profanities, spraying chemicals at staff, running out of the building, trying to punch a citizen, and running near the street threatening to end his life.  (Tr., pp. 91-94)  The Parent removed the Student from [Alternative School] and the [Private Treatment Facility] consultants advised the District that [Alternative School] was not an appropriate placement for the Student as it could not meet the Student’s needs.  (Tr., pp. 262-265; Tr. pp. 95-97)
19. On or about April 16, 2014, the Parent contacted the District asking for a new placement for the Student.  (Tr., pp. 475-476)  The District did not convene an IEP meeting or follow up with the Parent, and the Student has not received educational services since.  (Id.)
20. On April 28, 2014, the Parent filed the instant due process hearing request.

DISCUSSION
There are substantive and procedural components to the IDEA.  M.B. ex rel. Berns v. Hamilton Southeastern Schools, 668 F.3d 851, 860 (7th Cir. 2011).  As to the substantive component, an administrative decision must be based upon a determination of whether the student received a free appropriate public education (“FAPE”).  Wis. Stat. § 115.80(5)(b).  A FAPE means “special education and related services that are provided at public expense and under public supervision and direction, meet the standards of the department, include an appropriate preschool, elementary or secondary school education and are provided in conformity with an individualized education program.”  Wis. Stat. §115.76(7).  To provide a disabled student with a FAPE, a District is required to provide special education in conformity with an individualized education program (“IEP”) that is “reasonably calculated to enable the child to receive an educational benefit.”  M.B. ex rel. Berns, 668 F.3d at 860 (citations omitted).  This does not mean that the District is required to provide the best possible education.  Id.  Rather, an IEP is reasonably calculated to enable the child to receive an educational benefit when it is “likely to produce progress, not regression or trivial educational advancement.”  Id.  

As to the procedural component of the IDEA, procedural flaws do not automatically require a finding of a denial of a FAPE.  Rather, an administrative decision can only find a violation of FAPE on the basis of a procedural violation if the procedural inadequacy impeded the student’s right to a FAPE, significantly impeded a parent’s opportunity to participate in the decision-making process regarding a FAPE, or caused a deprivation of educational benefits.  Wis. Stat. § 115.80(5)(c).   


The burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainant in this matter, the burden of proof is on the Parent.  The Parent must “cite credible evidence that the choice[s] the school district made cannot be justified.”  Sch. Dist. of Wisconsin Dells v. Z.S., 184 F.Supp.2d 860, 883 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).  The burden of proof is preponderance of the evidence.  Wis. Stat. § 111.80(5)(b).  
The 2012-13 School Year

The IEP at issue for the 2012-13 school year was developed on January 17, 2013.  At the time, the Student was in the fourth grade attending [Elementary School A] within the District.  (District Ex. 3) The Parent attended the January 17, 2013 IEP meeting and provided input.  (District Ex. 3, pp. 1-2)  The IEP noted that the Student’s primary area of disability was autism, with secondary areas of disability in learning disability and speech/language.  (District Ex. 3, p. 1)  There is no evidence that any member of the IEP team, including the Parent, disagreed with this or suggested the Student should be evaluated for any other category of disability such as emotional behavioral disability (“EBD”).  The IEP team carefully considered how the Student’s disability impacted his education and behavior and crafted specific annual goals and special education services specifically tailored to address his needs.  Namely, the IEP contained annual goals and special education services related to language, reading and math skills, social and peer interaction skills, and following school rules. (District Ex. 3, pp. 7-11, 12-13)  
One violation of school rules in particular would become a significant problem, and that was the Student leaving the classroom without permission and wandering the hallways.  At the IEP meeting, the Parent provided input on this topic and suggested specific triggers and solutions, some of which were adopted.  (Tr. pp. 175-181)  The IEP noted that the behavior was triggered by the Student becoming bored or frustrated.  (District Ex. 3, p. 3)  As a result, the IEP team crafted a specific annual goal related to the Student following school expectations.  (District Ex. 3, p. 11)  Objectives designed to meet this annual goal included, without limitation, the Student asking permission for breaks, focusing on non-preferred tasks without prompts, and asking for clarification when he did not understand a direction or task.  These objectives were reasonably designed to avoid the boredom and frustration triggers for the Student’s problem behavior.    
The record reflects that the January 17, 2013 IEP was implemented and appeared to be effective
 when, on May 10, 2013, the Student engaged in a previously unprecedented behavioral outburst.  The incident occurred in the special education classroom and included the Student destroying classroom property and potentially endangering his own safety and that of others around him.  [Associate Principal] was the Associate Principal at [Elementary School A] at the time and he personally observed the aftermath of the incident.  He testified credibly at hearing that the Student had overturned desks and chairs, ripped paper, and thrown scissors, books and the like across the room.  (District Ex. 5, 15, p. 12, 16; Tr., p. 290)  All other students had to be removed from the room for their own safety.  (Id.)  This incident prompted the IEP team to meet on May 30, 2013 for the purpose of determining placement and changes to the Student’s programming needs.  (District Ex. 6, p. 1)  The Parent did not attend this IEP meeting despite due notice.  (Id.)  The IEP team noted that the Student was falling asleep in class, leaving the classroom when he needed a break regardless of teacher permission to do so, and that the staff was having difficulty predicting his behavior because of his lack of affect.  (District Ex. 6, pp. 2-3)  The IEP team determined several responses to this.  First, the Student’s sleep would be monitored to determine whether any patterns could be discerned.  Second, the Student would be informed that any request for a break would be granted whenever he asked.  Additionally, staff would work on using a timer to delay his breaks incrementally.  Third, all teachers would have a copy of the Student’s 5-point-scale, a visual tool designed to show how he was feeling.  Finally, the Student would be placed at a different school, [Elementary School B], for the remainder of the school year.  (District Ex. 6, p. 7)  Although the Parent did not attend the May 30, 2013 IEP meeting, the District was aware that the Parent agreed with the Student being placed at [Elementary School B].
  The IEP was thereafter implemented at [Elementary School B].  
The Parent has not articulated a clear argument or provided any compelling evidence of a procedural or substantive failure on the District’s part regarding the provision of a FAPE to the student for the 2012-13 school year.  What is clear is that the relationship between the Parent and the District soured after the May 10, 2013 incident.  This is because the Parent believed the District ([Associate Principal] specifically) did not understand the Student or react appropriately to the incident.  Ultimately, in fact, the Parent believes that [Associate Principal]’s treatment of the Student in relation to the May 10, 2013 incident caused or escalated Post-Traumatic Stress Disorder (“PTSD”) in the Student.
  However, the IEP team had no reason to believe the Student should have been reevaluated for a different impairment category or that it would have made a difference in the services he needed.  The Parent did not attend the May 30, 2013 IEP meeting despite due notice and did not request that the District evaluate or assess the Student for a disability other than those he was already categorized in.  Moreover, the Parent herself attributed the Student’s May 10, 2013 behavior to autism.  This was confirmed in an email from the Parent dated the very day of the incident in which she stated: “Due to his medication not working the true Autism Disorder is rearing its head.”  (District Ex. 17, p. 63)
The Parent cannot now claim that the IEP team should somehow have known to evaluate the Student for a different or additional category of impairment, such as EBD.  An IEP is to be viewed as a “snapshot” rather than in hindsight.  In other words, the measure and adequacy of an IEP is to be determined as of the time the IEP is offered to the Student, not at some later date.  See Suzawith v. Green Bay Area School Dist., 132 F. Supp. 2d 718 (E.D. Wis. 2000) citing O'Toole v. Olathe Unified School Dist. No. 233, 144 F.3d 692, 701–02 (10th Cir.1998) and Roland M. v. Concord School Comm., 910 F.2d 983, 992 (1st Cir. 1990) (“An IEP is a snapshot, not a retrospective.”)  As explained above, the overwhelming weight of the evidence established that the January 17, 2013 IEP, as modified on May 30, 2013, appropriately recognized the Student’s disabilities, was tailored to the Student’s specific needs, was reasonably calculated to provide him with an educational benefit, and the Parent was meaningfully involved in the process.  The Parent provided no compelling evidence to the contrary and therefore failed to meet her burden of proof.
The 2013-14 School Year

The Student began the 2013-14 school year in the fifth grade at [Elementary School B] with the January 17, 2013 IEP, as amended May 30, 2013, in place.  However, the Student’s behavioral difficulties persisted.  In particular, he routinely refused to go where he was supposed to, left classrooms without permission, and engaged in physically aggressive behavior.  (District Ex. 15, pp. 7-11)  Consequently, the IEP team convened on September 26, 2013 to add a Behavior Intervention Plan (“BIP”) and a crisis intervention plan.  (District Ex. 7)  The Parent attended and participated in this IEP team meeting.  The targeted problem behavior was the Student leaving the classroom without permission, which was noted to be occurring in all school settings (regular education classroom, special education classroom and recess) as often as several times per day.  (Id.)  The BIP set forth preventative and reactive measures to address the behavior.  (Id. pp. 18-21)  These measures were specific to the Student and reasonably calculated to address the targeted problem behavior.  
The IDEA envisions circumstances where, as here, a Student’s education can be impeded by the Student’s behavior.  The law provides that in developing an IEP for a student whose behavior impedes his or her learning, the IEP team must consider the use of positive behavioral interventions and supports and other strategies to address that behavior.  Wis. Stat. §115.787(3)(b)1; 34 C.F.R. § 300.324(a)(2)(i).  Here, the BIP created by the IEP team on September 26, 2013 did just that.  It was highly individualized to the Student and his particular targeted behavior.  In terms of positive preventative interventions, the BIP called for breaks built-in throughout the day, rewards for not leaving the classroom, supervision during classroom transitions, staff conveying their care and concern for the Student, not talking to the Student during an escalated state to prevent further escalation, using consistent verbiage and a sensory diet, allowing the Student to call home to talk to his mom at a consistent time each day, visually instructing the Student to help him understand how his behavior impacted others (such as a picture of his mom with a sad face), allowing him to write in his “hassle log,” focusing on using visuals since the Student often did not understand what he heard, and adjusting expectations for the Student when he was struggling with a focus on getting him through the day without fleeing.  (District Ex. 7, p. 19)  With respect to positive reactive strategies, the BIP expected staff to respond to the Student’s targeted behavior without mere punishment, noting that negative consequences were not historically an effective tool for the Student; the staff and student were instead to discuss the situation and how the Student could have made a different choice.  (Id., pp. 19-20)  The BIP also called for positive replacement behaviors, such as teaching the Student to use visual tools to communicate his needs and emotions by way of the 5-point-scale or social stories.  (Id.) 
[Program Support Teacher] testified on behalf of the District regarding the provision of special education services to the Student.  [Program Support Teacher] has been employed with the District for 23 years; 18 of those years have been spent as the program support teacher for students with autism.  (Tr., pp. 344-345)  She has a significant educational background and experience conducting autism evaluations and consulting for the District on autism-related educational issues.  (Id.)  She also owns and operates a private business providing autism consultation and treatment.  (Tr., pp. 348-349)  Due to her highly respected expertise in the area, she assisted in developing the Wisconsin Department of Public Instruction Educational Evaluation Guide for Autism.  (Parent Ex. 5)  With regard to the particular Student at issue in this case, [Program Support Teacher] conducted the IEP evaluations for his 2011 reevaluation and became involved as one of his IEP team members during the aforementioned May 30, 2013 IEP meeting and thereafter.  (Tr., pp. 358, 364)  She was knowledgeable about the Student’s educational needs and the services the District provided.  (Tr., pp. 369-370)  Her testimony in support of the resulting IEPs was reliable, compelling and fundamentally uncontested. 
When the Student’s poor behavior persisted despite the BIP, the IEP team continued to be swiftly responsive in modifying the IEP in attempts to meet the Student’s needs, as follows.  First, on or about October 4, 2013, the IEP team added a one-on-one paraprofessional to support the Student throughout the day.  (District Ex. 8)  Next, on or about October 7, 2013, the IEP team shortened the Student’s school day because the BIP strategies and interventions were not successful in curbing the Student’s challenging behavior; in fact, with every new intervention or plan, the Student’s level of unacceptable behavior merely increased.  (District Ex. 9, p. 6)  The purpose of the shortened schedule was to shift the focus from the Student’s academics to basic comfort in the school environment.  (Tr., p. 407)  The IEP team felt that the Student was not finding success in his regular schedule so they discussed shortening his schedule and then increasing it as his success in the school setting increased.  (Id.)  Accordingly, the IEP team devised an incremental schedule beginning on October 28, 2013 with a two hour school day that was to gradually increase through April 1, 2014, at which time it was expected that the Student could return to a full school day.  (Id.)  Third, and finally, on or about November 11, 2013, the IEP team met to add transportation services for the Student, since it was determined that the Student’s impulsivity was escalating such that transportation services were necessary to get him safely to and from school.  (District Ex. 9, p. 6)  
The Parent provided no evidence that she was not meaningfully involved in these IEP team decisions.  Furthermore, the record supports a conclusion that these IEP team decisions were justified.  The only decision that could arguably have constituted a denial of a FAPE was shortening the Student’s school day, for this was a drastic intervention and impacted the amount of academic instruction he would actually receive.  However, as pointed out by the District, there is precedence for this and a reduction in school hours can be valid if it is reasonably linked to the Student’s unique needs.  See Adams v. Oregon, 195 F.3d 1141, 1150 (9th Cir. 1999).  Here, the District and the Parent believed that the Student’s poor behavior was being triggered and/or escalated by the fact that the Student found school itself to be “aversive.”  (District Ex. 9, p. 6)  The IEP noted that it was very difficult to determine what exactly about school the Student found to be aversive, but shortening the school day was a reasonable option to try to not only keep the Student and staff safe, but also to reacquaint the Student to school in a positive way so that it would not trigger his poor behavior.  This was certainly individual to the Student and still reasonably calculated to provide him some educational benefit.  Furthermore, it was a temporary intervention, as the IEP called for an incremental increase in the Student’s school hours until he would return to full days within a few months.  At the time the IEP team made the decision to implement the shortened school day, the Parent did not disagree or suggest a different alternative.  Moreover, at hearing, the Parent did not develop a legal argument against the shortened school day, provide evidence that it failed to provide the Student with some educational benefit, or provide legal citation that would tend to undermine it.  Consequently, on this record I cannot find that it failed to provide the Student with a FAPE.
As the Student transitioned into the shortened school day, the deadline for his triennial IEP reevaluation was approaching (it was due no later than February 7, 2014).  In October 2013, in preparation for the triennial IEP reevaluation, the IEP team members individually without a meeting considered whether additional evaluations or testing would be necessary to assist in identifying the Student’s educational needs or in determining whether the Student continued to have a disability.  (District Ex. 10)  Ultimately, the IEP team determined that additional evaluations or tests were not necessary.  (District Ex. 10, p. 6)  The IEP team members who made this decision included [Program Support Teacher] (the LEA representative and autism specialist), [Special Education Teacher] (the Student’s special education teacher), [Regular Education Teacher] (the Student’s regular education teacher), [Speech/Language Pathologist] (the speech/language pathologist), and the Parent.  (Id.)  The Parent did not suggest that the nature of the Student’s needs may have changed or that the PTSD was contributing to the problem behavior at school.  She merely conveyed to the IEP team that the Student had been “labeled” PTSD and she wanted this information documented in the IEP, which it was.  [Counselor], the Student’s private counselor, testified at hearing on behalf of the Parent, but [Counselor] admitted she had no specialized knowledge regarding special education law, she had not observed the Student at school, and she could not comment on the Student’s education or whether the IEP was appropriate.  ([Counselor] testimony, Tr. pp. 134, 137, 151)  Consequently, her testimony and treatment records added little to the issues presented here.
The decision not to further evaluate or assess the Student at the triennial reevaluation was not just a consensus; it was unanimous among the participating IEP team members.  However, the Parent now faults the District for not evaluating the Student for the impairment category of EBD based upon his medical diagnosis of PTSD and his increasingly poor behavior at school since the May 10, 2013 meltdown at [Elementary School A].  The benefit of hindsight lends the appearance of merit to the Parent’s argument in this regard since, as it turned out, a few months after the December 16, 2013 IEP was written, the Student’s behavior became utterly uncontrollable and seemingly different in nature than before.  The Parent urges that the Student’s PTSD was the catalyst for this as opposed to his autism or other impairment, such that the IEP team’s failure to recognize the PTSD as an EBD at the reevaluation deprived him of a FAPE.  However, assuming arguendo that the Student would have met criteria for the impairment of EBD at the reevaluation, there was not enough indication of it at the time for the IEP team to have known to evaluate for it.  The IEP team was aware that the Student had been diagnosed with PTSD and that the Student’s behavior had generally deteriorated over approximately the preceding six months.  However, the general nature of his problematic behavior remained the same.  Further, the Parent reported at the reevaluation that the preceding six weeks had constituted a positive “turnaround” for the Student due in part to a new medication that helped manage the Student’s anxiety, that they were awaiting sleep study results, and that the Student was reacting much more positively to school and wanted to spend more time at school.  (District Ex. 11, p. 4)  Further, the IEP team noted a decrease in negative behaviors since the Student’s school day had been shortened
 and the Parent was proud of the progress the Student had made with the shortened schedule.  (Id., p. 14)  Under these circumstances, and considering that no IEP team member, including the Parent, requested additional testing or assessments for EBD, it was reasonable for the IEP team not to have performed additional testing or assessments for EBD at the reevaluation and this did not deprive the Student of a FAPE.
The IEP team did not have a crystal ball to know that within a few months the Student’s behavior would reach new heights of fleeing and physical aggression.  This is why, as explained in the above section, an IEP is to be viewed as a “snapshot” rather than in hindsight and its adequacy is determined at the time it was offered to the student, not at some later date.  See supra p. 7.  Accordingly, I cannot find that the December 16, 2013 reevaluation or resulting IEP denied the Student a FAPE.  At the time of the reevaluation, the IEP team reasonably relied upon existing data and team unanimity to determine that no further testing or assessments were needed.  The resulting IEP contained annual goals and special education that were appropriately modified from the January 17, 2013 IEP.  (District Ex. 11, pp. 15-22)  Further, it was expected that the Student would progressively increase his time spent at school.  The IEP was individualized to meet the Student’s particular disability and behaviors, and it was reasonably calculated to provide the Student some (albeit not optimal due to behavioral impediments) educational benefit.  The overwhelming weight of the evidence established that the December 16, 2013 IEP appropriately recognized the Student’s disabilities, was tailored to the Student’s specific needs, was reasonably calculated to provide him with some educational benefit, and the Parent was meaningfully involved in the process.  The Parent provided no compelling evidence to the contrary and therefore failed to meet her burden of proof.
The December 16, 2013 IEP was put into place and the Student made progress toward his goals.  (Tr., p. 418)  His academic progress was minimal, which was expected because although the District continued to try to provide academic instruction, the primary IEP goals were to help the Student feel safe and comfortable at school so that his behavioral issues would moderate to the point he could more effectively receive academic instruction.  (Id.)  Unfortunately, however, after a few months the Student’s behavior escalated to include physical aggression, mostly directed at staff members.  The record reflects that he physically assaulted staff on February 3, 2014, February 25, 2014, March 31, 2014, and April 7, 2014.  (District Ex. 15, pp. 1-3)  As a result, the District secured the services of a specialized autism agency, [Private Treatment Facility], to provide consulting and guidance.  [Private Treatment Facility]’s owner and director, [Private Treatment Facility Owner], testified at hearing as the Parent’s witness.  Although she was sometimes uncertain as to particular dates, she obviously had a clear recall of her observations of the Student’s behavior and the consulting she provided to the District.  Her testimony was reliable and may be summarized as follows.  
[Private Treatment Facility] is an autism treatment facility in [District city], Wisconsin, which employs approximately 24 therapists and offers applied behavioral analysis, consultations for school districts, preschool primarily for autistic children, teen groups, and parental support.  (Tr., p. 50)  In early April 2014, the District contracted with [Private Treatment Facility] to assist with the Student whose behavior was becoming out of control.  (Tr., pp. 52-53, 58)  The District informed [Private Treatment Facility Owner] that the Student’s behavioral difficulties still included leaving the classroom many times per day which required the school to lock down for safety.  (Tr., p. 58)  On or about April 4, 2014, [Private Treatment Facility Owner] and another [Private Treatment Facility] therapist went into the classroom to observe the Student.  (Tr., p. 56)  On that day and those that immediately followed, the [Private Treatment Facility] consultants observed the Student leaving the classroom on many occasions and being aggressive, including causing damage to property in the classroom and school and throwing things at adults.  (Tr, pp. 59-68)  As a result, on April 7, 2014, an emergency IEP team meeting was convened that [Private Treatment Facility] participated in.  (Tr., p. 72; District Ex. 18, p. 8)  The Parent also participated.  (District Ex. 18, p. 8)  The IEP team discussed whether the Student’s placement at [Elementary School B] was meeting his needs.  (Id., p. 8)  The IEP team decided to try additional sensory and space options and using additional support from [Private Treatment Facility].  (Id.)  The IEP team recognized that if this was not successful, then they would need to meet again to discuss different placement options.  (Id.)  With the exception of using a particular visual schedule, the Parent was in consensus with the IEP team.  No one mentioned or requested that the Student should be evaluated for a different impairment category.  At hearing, the Parent did not develop an argument or provide evidence that the December 16, 2013 IEP, as amended on April 7, 2014, deprived the Student of a FAPE.
As it turned out, on April 11, 2014, the IEP team met for the purpose of placing the Student in a setting better suited to address his behavioral impediments to learning.  (District Ex. 18, p. 8)  On April 10, 2014, the Student’s behavioral care physician, [Physician], M.D., had submitted a letter on the Student’s behalf.  (District Ex. 13)  [Physician] was treating the Student since 2013 for autism, PTSD, ADHD and an unspecified mood disorder.  (Id.)  [Physician], who was not an IEP team member and who had not observed the Student in the school setting, recommended a day treatment center for intensive therapy, medication adjustments and close monitoring.  (District Ex. 13)  [Physician] did not testify at hearing and it is unknown whether she felt that a day treatment center was necessary for the Student’s medical needs or educational needs.  Regardless, the IEP team unanimously agreed to place the Student at [Alternative School], an alternative school setting designed for students with behavioral needs that offers more structure and smaller class sizes.  (Tr., pp. 422-423)  The Parent agreed with this placement.  Again, no one mentioned or requested that the Student be evaluated for a different impairment category.  At hearing, the Parent did not develop an argument or provide evidence that the December 16, 2013 IEP, as amended on April 11, 2014, deprived the Student of a FAPE.  In fact, the IEP team reasonably decided to try the slightly more restrictive environment of [Alternative School] rather than jump right to the highly restrictive environment of day treatment.
This does not end the inquiry, however, as the Student attended [Alternative School] pursuant to the December 16, 2013 IEP, as amended on April 11, 2014, but after only two days he had a severe behavioral outburst which prompted the Parent to remove him from school altogether on or about April 16, 2014.  (Tr., pp. 262-265)  The incident included him wielding a pool stick at staff, screaming profanities, spraying chemicals at staff, running out of the building, trying to punch a citizen, and running near the street threatening to end his life.  (Tr., pp. 91-94)  The record is undeveloped as to what transpired thereafter, but what is known is that the District did not convene an IEP meeting and the Student has received no educational services since that incident.  This constituted a substantive deprivation of FAPE both in terms of not meaningfully involving the Parent and not providing the Student with special education and related services in conformity with the IEP.  
The record established that the Parent immediately asked the District to provide a new placement for the Student but there was no follow up.  (Tr., p. 263, pp. 475-476)  The record also established that [Private Treatment Facility], the District’s own consultant, immediately informed the District that [Alternative School] could not meet the Student’s needs (Tr. pp. 95-97); again there was no follow up.  The foregoing was established by uncontested testimony from the Parent, [Private Treatment Facility] owner [Private Treatment Facility Owner], and the District’s own executive director of special education [Director of Special Education].  With the exception of placement, the District had an otherwise appropriate IEP in place but stopped providing special education and related services in conformity therewith, thereby depriving the Student of a FAPE.  By failing to convene an IEP meeting to address this situation, the District also deprived the Parent of a meaningful opportunity to participate in the provision of a FAPE to the Student.  
I decline to place blame on the Parent’s decision to remove the Student from school.  She reasonably believed it was unsafe for the Student; a sentiment the District’s own consultant echoed.  If the District agreed that [Alternative School] was no longer an appropriate placement, then the District had an obligation to convene an IEP meeting to find an appropriate placement to implement the IEP.  Alternatively, if the District maintained that [Alternative School] remained an appropriate placement for the Student, then the District should have pursued truancy proceedings against the Parent for withholding the Student from school after April 16, 2014.  See Wis. Stat. § 118.15.  When a student with a disability has a significant number of absences, it is a District’s reasonable duty to investigate the child’s status and take appropriate action to provide the child a FAPE.  Instead, the District did nothing and the Student consequently received no educational benefit.  This constituted a denial of a FAPE.
  I also decline to excuse the District’s behavior due to the fact that the Parent filed a due process hearing request on April 28, 2014.  The District’s special education director, [Director of Special Education], testified that the District stopped moving forward with finding an alternative placement for the Student because the due process hearing request triggered “stay put” at [Alternative School].  (Tr., pp. 475-476)  While it is true that a due process hearing request freezes the Student’s status quo and prohibits a District from changing the educational placement pending the due process hearing proceedings, the parties can agree otherwise.  Wis. Stat. § 115.80(8).  Regardless, a due process hearing request does not release a district from its obligation to maintain a current IEP for the Student.  See Anchorage School District v. M.P., 689 F.3d 1047, 1056 (9th Cir. 2012) (the district’s ability to revise the IEP may have been constrained by stay put, but the mere existence of stay put did not excuse the district from its responsibility to have a statutorily compliant IEP in place).  
Remedy


The Parent requested generally the remedy of compensatory education.  Compensatory education is an equitable remedy that is meant to provide the Student with the educational benefits he likely would have accrued from special education services the District should have supplied in the first place.  See T.G. ex rel. T.G. v. Midland School Dist. 7, 848 F. Supp. 2d 902, 924 (C.D. Ill. 2012) (citations omitted).  Here, in the due process hearing request, at hearing, and in written closing argument, the Parent at no time specified the compensatory education being sought for a FAPE violation.  Nor did the District suggest what compensatory education may be appropriate should a FAPE violation be found.  In fact, neither party provided particular evidence or devoted argument to this issue.  The most recent IEP, from December 16, 2013, contains a clear program summary of the frequency and amount of special education, related services, supplementary aids and services, and program modifications the Student was to receive (District Ex. 11, pp. 20-22), but those services were dependent on the Student’s shortened schedule, and therefore, the record is insufficient for me to fashion a specific or quantitative award. 


Nonetheless, there was a denial of FAPE beginning on April 16, 2014 and the Student did not receive an educational benefit for the remainder of the 2013-14 school year.  Compensatory education is warranted as a result.  Whereas I have an undeveloped record on the topic, the IEP team is well aware of what educational services the Student would have received pursuant to the program summary contained in the December 16, 2013 IEP.  (District Ex. 11, pp. 20-22)  Therefore, when the IEP team convenes consequent to this decision, it will be responsible for determining how/when to provide those services to the Student in addition to current services, bearing in mind that the purpose of the compensatory education is to bring the Student to the position he would have been in had he received the benefit of program summary services from April 16, 2014 through the end of the school year.  This determination should not be particularly arduous, especially if the Student was back to a full time school schedule on April 16, 2014.  If that was the case, then the compensatory education would be equal to the program summary services from April 16, 2014 through the end of the 2013-14 school year.  If the Student’s school schedule was less than full time on April 16, 2014, then the IEP team may prorate the program summary services accordingly.  This compensatory education is required regardless of the outcomes of the IEP team’s consideration of other important pending issues for which no FAPE violation was established, such as whether the Student should now be assessed and evaluated for EBD and where the Student’s prospective placement should be.  
CONCLUSIONS OF LAW

1. The January 17, 2013 IEP, as amended May 30, 2013, and as implemented by the District, provided the Student with a FAPE during the 2012-13 school year.
2. The Parent was not deprived of a meaningful opportunity to participate in the provision of a FAPE to the Student during the 2012-13 school year.
3. The January 17, 2013 IEP, as amended September 26, 2013, October 24, 2013, and November 11, 2013, and as implemented by the District, provided the Student with a FAPE during the 2013-14 school year until April 16, 2014.

4. The District did not deprive the Student of a FAPE with respect to the December 16, 2013 reevaluation and resulting IEP when the IEP team declined to conduct additional assessments or testing for the impairment of Emotional Behavioral Disability.
5. The Parent was not deprived of a meaningful opportunity to participate in the provision of a FAPE to the Student during the 2013-14 school year until April 16, 2014.

6. The District deprived the Student of a FAPE and the Parent of a meaningful opportunity to participate in the provision of a FAPE to the Student beginning on April 16, 2014 when it failed to convene an IEP meeting in response to the Student’s removal from school at [Alternative School].  The District is required to provide compensatory services as a result.
ORDER

For the reasons stated above, IT IS HEREBY ORDERED that this matter is REMANDED to the District to immediately convene an IEP meeting to determine the manner and method of providing compensatory education as described above to the Student for the FAPE violation that occurred during the period of April 16, 2014 through the end of the 2013-14 school year.  
In all other respects, the due process request is dismissed.

Dated at Madison, Wisconsin on September 5, 2014.
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By: ______________________________________

Rachel L. Pings
Administrative Law Judge
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	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


� Given the applicable one year statute of limitations, the due process request reaches back to April 28, 2013.  See Wis. Stat. § 115.80(1)(a).  The continuing violation theory does not apply in IDEA cases.  Vandenberg v. Appleton Area School District, 252 F. Supp. 2d 786 (E.D. Wis. 2003).


� The Student was making progress toward his annual IEP goals.  (Tr., pp. 339-340)


� This was apparent through email exchanges between the Parent and District staff prior to the May 10, 2013 incident when the Parent contacted a District staff member, [District staff member], who had apparently relocated from [Elementary School A] to [Elementary School B]. Specifically, on March 6, 2013, the Parent asked [District staff member] his input on whether the Parent should remove the Student from [Elementary School A] and place him at [Elementary School B].  (District Ex. 17, p. 31)  [District staff member] suggested the Student remain at [Elementary School A] for the remainder of the school year for consistency.  (Id., p. 34)  Then, when the May 10, 2013 incident occurred, the Parent emailed District representatives to inform them that neither the Student nor any of her other children would be attending [Elementary School A] thereafter.  (Id., p. 63)


� As the parties acknowledged before and at hearing, the due process hearing forum does not exist for the purpose of determining causation of a Student’s disability.   


� Indeed, the District’s behavior log for the Student showed no behavioral incidences in November and December 2013.  (District Ex. 15, p. 3)  
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