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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case Nos.:  DPI-15-0007
LEA-15-0005


The PARTIES to this proceeding are:
	
	 [Student], by

   Attorney Jeffrey Spitzer-Resnick
Systems Change Consulting, LLC

430 Sidney Street

Madison, WI 53703
	[District], by

AAttorney Ronald Stadler

Mallery & Zimmerman, S.C.

731 N. Jackson Street, Suite 900

Milwaukee, WI 53202-4697


PROCEDURAL HISTORY

On March 19, 2015, the Department of Public Instruction received a request for a due process hearing from Attorney Jeffrey Spitzer-Resnick, on behalf of [Student] (the Student) and the Student’s Parents, against the [District], filed under Wis. Stat. Ch. 115 and the Individuals with Disabilities Education Improvement Act (IDEA), and forwarded it to the Division of Hearings and Appeals for hearing.


The due process hearing was held on August 25, 26 and 27, 2015.  The record closed on October 2, 2015, and the decision is due by October 12, 2015.

ISSUES

Did the District fail to provide the Student with a free, appropriate public education since March 10, 2014 by:

1. failing to include a sufficient amount of special education services and staffing in the Student’s IEP;

2. failing to include educational services provided to the Student by his mother in his IEP and by failing to compensate the mother for providing those services;

3. failing to provide at least 200 hours of contracted educational services to the Student that were required by his IEP; and,

4. failing to have District staff observe the Student at least once per month as required by his IEP.

FINDINGS OF FACT

1. The Student ([date of birth]) is currently 17 years of age and has been a resident of the District since the age of four.  (Tr. 350)  He was identified by the District as a child with a disability in the area of autism who needs special education and related services.  (Ex. 9)  

2. The Student was also diagnosed with posttraumatic stress disorder (PTSD) by a private psychologist. According to the psychologist’s evaluation report, the Student’s PTSD was caused by traumatic experiences that occurred between the Student and staff at two elementary schools in the District. (Ex. 21)

3. In November 2009, when the Student was 11 years old and in 5th grade, the Student’s IEP developed by the District contained six annual goals.  Three of those goals related to academic subjects, namely math, reading and writing.  (Ex. 24)

4. [Organization] ([Organization Acronym]), previously known as [Organization], is an organization whose staff provides behavioral supports to autistic individuals, including supporting the development and implementation of students’ multidisciplinary educational plans.  (Ex. 7; Tr. 14)

5. In September 2012, the District began contracting with [Organization] to provide services to the Student in his home, community and at District high schools.  (Ex. 1; Tr. 20) 

6. At the beginning of the 2013-2014 school year, the Student, accompanied by two [Organization] staff, attended [High School] in the District.   By January 2014, the Student’s programming at the high school was reduced to approximately two hours per day two days per week because the Student was having difficulties at high school; specifically, he was disturbing other students in the school environment, and the District discontinued the Student working with a science teacher with whom he had developed a positive relationship.  (Ex. 25; Tr. 383-384, 390-392)

7. In February 2014, the Student’s IEP team convened for the annual review and revision of the Student’s IEP.  The 02/25/14 IEP included the following special education services:  autism – academic skills for 2.5 hours per day and autism – social skills/behavioral for 4 hours per day. The IEP contained three annual goals.  The goals related to the Student following a routine/completing tasks, independently preparing meal items, and handling stress by expressing himself and requesting an accommodation.  None of the goals related to specific academic subjects. (Ex. 45)

8. In addition, the 02/25/14 IEP mandated the following related services for the Student:  speech/language for 30 minutes per week; psychotherapy for one contact of 60 minutes per month; and transportation/parent or provider reimbursement of two contacts per day. The supplementary aids and services set forth in the IEP included a provision that [Organization] staff would work with the Student on a daily basis for 6.5 hours to provide support. The IEP was to be implemented at [High School], in the community, and at the Student’s home.  Id. 
9. In August 2014, the District convened another IEP team meeting to review and revise the Student’s IEP because the Student’s mother was interested in adding volunteer work experiences for the Student to the IEP.  (Tr. 393-395)

10. The Student’s IEP was revised, effective 09/02/14, so that the special education services to be provided to him included three work experiences, each of which would be 90 minutes twice per week that he would participate in with [Organization] staff.  Other revisions to the special education services in the IEP included specifying that the Student would work on social skills for 30 minutes twice per week with District staff and [Organization] staff in independent study in a Life Skills class when he was able to regulate himself to come to the high school and otherwise at home with [Organization] staff.  In addition, the IEP stated that the Student would work with District and [Organization] staff within school, home and community for 90 minutes three times per week “to infuse teachable moments/academic skills within his daily routine.” The special education services in the IEP also included daily living skills, physical education, speech and language services, and social skills in the community. (Ex. 27)

11. A support services addition to the Student’s 09/02/14 IEP required District staff to observe the Student for 60 minutes two times per month in the home/community when he was working with [Organization] staff.  Id. 
12. The Student did not receive social skills services in the Life Skills class because the District was unable to secure students to work with the Student.  (Tr. 397-400)

13. Consequently, the Student’s IEP was again revised in October 2014 to reflect that the Student would not be receiving services in the school setting.  The social skills services in the Life Skills class provision was removed from the IEP, effective 11/07/14. In addition, the three work experiences were reduced to two experiences once per week for 90 minutes and the other work experience twice per week for 30 minutes.  In addition, the IEP was revised to state that the Student would work with [Organization] staff (not District staff) within the home and community to infuse teachable moments/academic skills within his daily routine for 90 minutes three times per week and that [Organization] staff would work with the Student for 50 minutes twice per week on academic instruction in the home. The special education services in the IEP also included daily living skills, physical education, and social skills in the community. (Ex. 28)

14. Effective 11/07/14, the IEP provision requiring District staff to observe the Student in the home/community when working with [Organization] staff was reduced to 45 minutes two times per year.  Id.  

15. In addition, the 11/07/14 IEP changed the third goal related to the Student handling stress by requesting an accommodation that had been included in the 02/25/14 IEP.  Instead, the third goal was changed to:  “When putting food on his plate, as well as when eating, [the Student] will be able to demonstrate appropriate food portions (comparable to peers/family/friends around him) as well as be able to talk with his mouth closed while chewing and complete his meal with no food on his face in 2 out of 5 attempts.” Id. 
16. Two [Organization] staff persons had typically worked with the Student in the school and community settings.  By October 2014, only one [Organization] staff person was working with the Student in the home setting.  (Tr. 31, 154-158)

17. The [Organization] staff person who worked with the Student was a senior autism therapist.  She possesses a bachelor’s degree in elementary education but was not currently a licensed teacher.  (Tr. 148-149)

18. No licensed special education or regular education teacher worked with the Student in the home.  (Tr. 59) 

19. [Organization] required the Student’s mother to be present in the home when [Organization] staff was there for the safety of [Organization] staff.  (Tr. 51, 402)

20. The Student’s mother also provided support services to the Student when the [Organization] staff person worked with the Student in the home.  (Tr. 158-159, 228)

21. In February 2015, the District convened the IEP team for the annual review and revision of the Student’s IEP.  Several concerns about the Student were raised at the IEP meeting, including:  an increase in maladaptive behaviors, a decrease in the Student’s ability to attend to activities/tasks in environments outside the home, failure to meet the goals and objectives in the IEP, the need to get the Student’s behavior regulated so he could make progress rather than regress, and a need for increased services.  (Tr. 655-660)

22. Effective 02/24/15, the Student’s IEP was revised to require that two [Organization] staff members would be with the Student daily to provide support. (Ex. 29)

23. The 02/24/15 IEP included four annual goals for the Student:  decreasing negative behaviors; self-selecting books to listen to for 20 minutes independently; participating in all scheduled school/community/home activities 80% of the time; and increasing his life skills, such as meal planning and completing chores, so that he is participating 80% of the time (with support and prompting but without negative behaviors).  The special education services in the IEP included 90 minutes of work experience five times per week and working with [Organization] staff within the home for academic instruction and teachable moments in the community for 90 minutes five times per week.  The special education services in the IEP also included daily living skills, participating in lunch/library/grocery shopping in the community, physical education, and social skills in the community. In addition, the related services to be provided to the Student were increased to include two, rather than one, psychotherapy sessions per month, as well as adding 45 minutes of biofeedback four times per month for the Student. Id. 
24. In addition, the 02/24/15 IEP required District staff to observe the Student in the home and community for 45 minutes two times per month. Id.  

25. The District’s Director of Special Education observed the Student in his home once in October 2014.  (Tr. 664-665)  She also observed him in the lunchroom at least once when the Student was at the high school.  (Tr. 682)

26. The District failed to have District staff observe the Student when he was with [Organization] staff in the home and community to the extent required by the IEPs that were in effect since March 10, 2014.

27. The Student has not earned any high school credits and has not received any grades in high school. (Tr. 169, 373)

28. At the start of the hearing on August 25, 2015, the District stipulated that, since March 10, 2014, it failed to provide the Student with 280 hours of educational services, that it had contracted for with [Organization], required by his IEP.  (Tr. 7-10)

29. The Student did not receive more than a de minimis educational benefit since March 10, 2014.
DISCUSSION

Burden of Proof

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005).   As the complainants in this matter, the burden of proof is on the Parents.  The Parents must “cite credible evidence that the choice[s] the school district made cannot be justified.” Sch. Dist. v. Z.S., 184 F.Supp.2d 860, 884 (W.D. Wis. 2001), aff’d 295 F.3d 671 (7th Cir. 2002).

Provision of a Free, Appropriate Public Education

The IDEA requires that all children with disabilities are offered a free, appropriate public education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to enable the child to receive educational benefits.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).  The IDEA establishes a “basic floor of opportunity” for every child with a disability.  A school district is required to provide specialized instruction and related services “sufficient to confer some educational benefit upon the handicapped child,” but the Act does not require “the furnishing of every special service necessary to maximize each handicapped child’s potential.”  Id. at 199-201.  

In Rowley, the Supreme Court offered a two-prong test to determine if a child has received FAPE:  (1) whether there has been compliance with the IDEA’s procedural requirements; and (2) whether the IEP is reasonably calculated to provide educational benefits.  Id. at 206-07.  Here, there is no claim that the District violated the IDEA’s procedural requirements, so the inquiry moves to the substance of the Student’s IEP.

A student’s IEP must include a statement of the special education and related services and supplementary aids and services to be provided to the student that will allow the student to:  advance appropriately toward attaining the annual goals; be involved and make progress in the general curriculum and participate in extracurricular and other nonacademic activities; and, be educated and participate with other children with disabilities and nondisabled children.  See Wis. Stats. § 115.787 (2)(c).  

In Alex R. v. Forrestville Valley Community Unit Sch. Dist., 375 F.3d 603 (7th Cir. 2004), the court described the standards governing consideration of the substantive appropriateness of an IEP:
Under the IDEA, local educators enjoy latitude in developing the IEP most appropriate for a disabled student and may apply their professional judgment.  An IEP passes muster provided that it is "reasonably calculated to enable the child to receive educational benefits" or, in other words, when it is "likely to produce progress, not regression or trivial educational advancement."  The requisite degree of reasonable, likely progress varies, depending on the student's abilities.  Under Rowley, "while one might demand only minimal results in the case of the most severely handicapped children, such results would be insufficient in the case of other children."  Objective factors, such as regular advancement from grade to grade, and achievement of passing grades, usually show satisfactory progress.  Whether an IEP was "reasonably calculated to enable the child to receive educational benefits" is a question of fact ….

(Internal citations omitted).
An IEP must “take into account what was, and was not, objectively reasonable when the snapshot was taken, that is, at the time the IEP was promulgated.”  Roland M. v. Concord Sch. Comm., 910 F.2d 983, 992 (1st Cir. 1990).  Thus, the appropriateness of the IEP may not be evaluated with the benefit of hindsight, but by circumstances as they existed at the time the IEP was developed.
In this case, there is no question that the District had been aware for many years that the Student had been struggling educationally and behaviorally.  As the Director of Special Education [Director of Special Education] testified, “the poor guy [the Student], the family has been through 15 placements.”  (Tr. 751)  Indeed, in just the last two years, the Student went from attending [High School] at the start of the 2013-2014 school year, to attending school for two hours per day twice per week in January 2014, to not attending school at all by October 2014.  When developing the Student’s IEPs since March 2014, the District has been well aware or should have been well aware of the Student’s challenges, individual needs and failure to make consistent educational progress.
In fact, [Director of Special Education] acknowledged in her testimony that the District was aware that the Student was not doing well during the 2014-15 school year, so the IEP team held meetings to review and revise the Student’s IEP.  (Tr. 716)  [Director of Special Education] further acknowledged that, other than meeting one goal in September 2014 and increasing his relationship with his [Organization] therapist, the Student did not make progress towards his IEP goals between February 2014 and February 2015.  (Tr. 721-722)
Although the District was made aware of the Student’s educational problems, District staff did not observe the Student in the home and community as required by the Student’s IEPs.  [Director of Special Education] admitted that she observed the Student only one time at home in October 2014. (Tr. 664-665)  The District did not send any other District special education teachers or staff to observe the Student in the home or the community.  Two District teachers went to the home to provide educational services to the Student in April 2015 when the [Organization] therapist was absent, but they were not there for the purpose of observing the Student pursuant to the observation requirements of the IEP.  (Tr. 190) 
More importantly, the District did not increase the amount of special education and related services to be provided to the Student until the IEP dated 02/24/15. The additional services included another session of psychotherapy each month and four sessions of biofeedback per month.  (Ex. 29)
In addition to increasing the amount of services, the 02/24/15 IEP increased the amount of staffing for the Student to help address some of the problems that had been occurring during the school year.  Two [Organization] staff persons had worked with the Student in the community and at school, but by October 2014, only one [Organization] therapist, [Therapist] was working with the Student at home and in the community.  (Tr. 206)  [Therapist] credibly testified that the Student’s mother served as a second staff person in the home when [Therapist] was there, that she believed the Student received insufficient services from [Therapist] alone, and that the Student would have benefited from having a District staff person at the home teaching with her.  (Tr. 212, 215, 228)  As of 02/24/15, the District revised the Student’s IEP to require that two staff persons from [Organization] be present to provide services to the Student.  (Ex. 29)  The second staff person began providing services to the Student in July 2015.  (Tr. 748)  In light of the past services the Student had received and his ongoing problems, it is not a matter of hindsight that the District should have known that the Student needed two staff people to effectively implement his IEP.
Moreover, [Organization] staff failed to provide 280 hours of services to the Student that were required by the Student’s IEP.  As the local education agency, it is the District’s legal responsibility to ensure that a Student receives special education and related services required by the IEP, even if the District has contracted with an outside agency to provide the services.  The District stipulated that it failed to provide 280 hours of educational services to the Student since March 10, 2014.
Looking at the totality of the circumstances in this case, the Student did not receive more than a de minimis educational benefit since March 10, 2014.  The Student has a severe disability, but not so severe that it excuses or renders acceptable the minimal educational benefit that he received under the IEPs developed for him since March 10, 2014. The Student went from attending school to not attending school with his peers at all.  The Student has received no high school credit and has received no grades in high school.  The Student did not achieve progress towards his IEP goals overall and experienced regression. While some regression is acceptable in a severely disabled child, this Student’s regression was just one factor among many that showed that the Student did not receive meaningful educational benefit.  “An appropriate public education under the IDEA is one that is “likely to produce progress, not regression.”  Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2nd Cir. 1993).  
The District is not being held to an impermissible “standard of perfection.”  See In Board of Educ. of Township High School Dist. No. 211 v. Michael R, 44 IDELR 36, 105 LRP 40802 (N.D. Ill. 2005).  Unlike the Michael R. case, the Student here did not receive meaningful educational benefit as a result of the District’s failure to provide all of the services required in the IEPs, as well as the District’s failure to ensure that the Student’s IEPs included sufficient special education and related services and staffing to meet the Student’s individual needs.  As of 02/24/15, the District did revise the Student’s IEP to require two staff persons for the Student and did add more special education/related services.  Unfortunately, the second staff person required by the 02/24/15 IEP was not provided to the Student until July 2015.
The District was not required to include the Student’s mother as the second service provider in the Student’s IEPs.  Courts have long recognized the right of school districts to make staffing decisions with regard to the provision of special education services.  Instructional methodology, identity of teaching personnel, and qualifications and training of personnel are not decisions of the IEP team and there is no requirement or expectation that this information be included in the IEP.  J.L. v Mercer Island Sch. Dist., 592 F.3d 938 (9th Cir. 2010).
The Parents met their burden of showing that the Student did not receive meaningful educational benefit pursuant to his IEPs and was denied FAPE since March 10, 2014 because the District failed to:  include a sufficient amount of special education and related services and staffing in his IEPs; provide 280 hours of education services required by his IEP; and observe the Student in the home and community to the extent required by his IEPs.  

Compensatory Education

As relief, the Parents requested that the Student’s mother be compensated for the support services she provided to the Student since March 10, 2014, that the Student receive 19 months of compensatory education, and that the District provide funding to the Parents so that they can plan and manage the Student’s educational program and pay providers to implement the Student’s IEP.

The Student is entitled to compensatory education as a remedy “to cure the deprivation of [the Student’s] right to a free, appropriate public education.” Lester H. by Octavia P. v. Gilhool, 916 F.2d 865, 873 (3rd Cir. 1990) (awarding 30 months of compensatory education).  The District has already stipulated that it failed to provide the Student with 280 hours of educational services that were in the Student’s IEP but were not provided by [Organization] staff in accordance with the contract between the District and [Organization].  In addition, until 02/24/15, the Student’s IEP did not include sufficient staffing and special education and related services to provide the Student with meaningful educational benefit.  The second staff person required by the 02/24/15 IEP was provided to the Student in July 2015.

The Parent’s request for 19 months of compensatory education was not sufficiently supported by facts showing that amount of compensatory education is needed to place the Student in the position he would have been had he not been denied FAPE.  See Jamie S. v. Milwaukee Public Sch., 2009 WL 1615520, 32 (ED WI 2009) (revrs’d on other grounds). Therefore, in an approach taken by other courts, I will order the District to convene the IEP team to determine the appropriate amount of compensatory education required to place the Student in the position he would have been in, but for the denial of FAPE, and to develop a plan for delivering the compensatory education services to the Student.  See Bd. of Educ. of Fayette Co. Kentucky v. L.M., 478 F.3d 307, 316 (6th Cir. 2007).


In support of their request for relief, the Parents argued that payment to the mother for the services she provided to the Student would constitute reimbursement, rather than compensatory damages or payment of lost wages.  The Parents presumably framed their request as one of reimbursement, rather than damages for lost wages, because courts have widely held that an award of monetary damages, including lost income, is not an available remedy under the IDEA.  See Charlie F. v. Bd. of Educ. of Skokie Sch. Dist. 68, 98 F.3d 989, 993 (7th Cir. 1996); Witte v. Clark Co. Sch. Dist., 197 F.3d 1271, 1275 (9th Cir. 1999); Diaz-Fonseca v. Puerto Rico, 451 F.3d 13 (1st Cir. 2006); Polera v. Bd. of Educ. Newburgh Enlarged City Sch. Dist., 288 F. 3d 478 (2nd Cir. 2002).


In requesting reimbursement to the Student’s mother for the services she provided to the Student, Parents relied on the analysis employed by the Third Circuit Court of Appeals in Bucks Co. Dept. of Mental Health/Mental Retardation v. Comm. of Pennsylvania, 379 F.3d 61 (2004).  In that case, the court held that payment to a mother who had provided services to her preschool-aged child constituted reimbursement, not damages, and was a permissible remedy under Part C of the IDEA.  The court did not specifically state whether or not such a remedy would be permissible under Part B of the IDEA.  The court did note that a compensatory education remedy could be effective under Part B because Part B allows disabled children to receive free education services past the age of eligibility (21) but would not provide benefit under Part C because toddlers and infants immediately become eligible under Part B upon reaching the age of three.  Id.   

The Seventh Circuit Court of Appeals has not ruled on whether paying a parent for providing services to their child constitutes reimbursement, rather than compensatory damages, and is a permissible remedy under Part B of the IDEA.  It is not necessary for this forum to make a determination on the reimbursement question because compensatory education is the appropriate remedy in this case that will be ordered for the denial of FAPE to the Student.  Even if payment to the Student’s mother were deemed reimbursement, rather than compensatory damages, to order two remedies for the same denial of FAPE would constitute “double dipping.”  Reimbursement and compensatory education are remedies that are mutually exclusive for a denial of FAPE during the same time period.  See Ambridge Area Sch. Dist., 106 LRP 60446 (PA SEA, October 2006); Radnor Township Sch. Dist., (PA SEA, January 2003).


 Finally, the Parents’ request that the District be ordered to provide funding for them to pay for, plan and manage the Student’s education program in the future is unsupportable under the IDEA.  The IDEA and Wis. Chap. 115 mandate that local educational agencies are responsible for providing FAPE to children with disabilities and that IEP teams, with parental participation, must develop IEPs for children with disabilities.  The Parents are not LEAs or IEP teams.  Even if it wanted to, the District could not transfer its statutory authority under the IDEA and Wis. Chap. 115 to the Parents.  Accordingly, this request for relief is denied.

All of the arguments presented by the parties were carefully considered in rendering this decision.  Any arguments or evidence on the record that were not specifically mentioned were determined to not merit comment in the decision.

CONCLUSIONS OF LAW

1. The Student was denied a free, appropriate public education since March 10, 2014 because the District failed to:  include a sufficient amount of special education and related services and staffing in his IEPs; provide 280 hours of education services required by his IEP; and observe the Student in the home and community to the extent required by his IEPs. 
2. The Student is entitled to compensatory education as a remedy to cure the District’s denial of the Student’s right to a free, appropriate public education.
ORDER
It is hereby ordered that the District forthwith convene an IEP team to determine the appropriate amount of compensatory education required to place the Student in the position he would have been in, but for the denial of FAPE; develop a plan for delivering the compensatory education services to the Student; and provide the compensatory education services to the Student in accordance with the plan. 

Dated at Madison, Wisconsin on October 12, 2015.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201




Madison, Wisconsin  53705-5400




Telephone:
(608) 266-7709




FAX:

(608) 264-9885




By:__________________________________________________

Sally Pederson

Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


