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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [District]  
v.

[Parents], Parents of [Student]
	DHA Case No. DPI-15-0019
DPI Case No. LEA-15-0012



DECISION AND ORDER GRANTING DISTRICT’S MOTION TO OVERRIDE PARENTS’ LACK OF CONSENT FOR REEVALUATION OF THE STUDENT
The PARTIES to this proceeding are:
	
	[District], by
Attorney Ronald S. Stadler

Mallery & Zimmerman, S.C.

731 N. Jackson Street, Suite 900

Milwaukee, WI 53202

       
	[Parents], by
Attorney Jeffrey Spitzer-Resnick
Systems Change Consulting, LLC
430 Sidney Street
Madison, WI 53703




PROCEDURAL HISTORY

On June 16, 2015, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) from Attorney Ronald Stadler on behalf of the [District] (the District) against [Parents] (the Parents), parents of [Student] (the Student). DPI referred the matter to this Division for hearing.

On June 30, 2015, a prehearing telephone conference was held, Sally Pederson, Administrative Law Judge, presiding.  During the prehearing conference, the parties requested and mutually agreed that it was appropriate for this matter to be decided on the basis of briefs and supporting documentation, rather than by a due process hearing, which was so ordered.  

On July 17, 2015, the District filed a notice of motion and motion, with supporting documentation, seeking an order to override the Parents’ lack of consent to a reevaluation of the Student.  On July 24, 2015, the Parents filed a brief, with supporting documentation, in opposition to the District’s motion. On July 28, 2015, the District filed a reply brief.  The record closed on July 28, 2015.  The ALJ established July 30, 2015 as the date the decision would be issued.
ISSUE

Did the Parents refuse to consent to the District’s reevaluation of the Student by refusing to consent to all of the assessments of the Student that the District planned to conduct? 
FINDINGS OF FACT

1. The Student is a 17-year-old (d.o.b. [date of birth]) child who has been identified as having a disability in the area of autism and who receives special education and related services from the District.  

2. The Student has been diagnosed with post-traumatic stress disorder (PTSD) that results in him experiencing anxiety at school.  (See IEP attachment to Parent’s Ex. A)
3. From January 2013 through October 2014, the Student was receiving special education and related services at home, in the community, and at one of the District’s high schools.  The District contracted with [Agency] ([Agency acronym]), an agency selected by the Parents, to provide the services that the Student received at home and in the community. (District’s [Director of Special Education] Affidavit and Parent’s [Parent] Declaration) 
4. In September 2014, the Parents and District agreed to waive the Student’s three-year reevaluation.  ([Director of Special Education] Aff.)

5. On October 29, 2014, an IEP team meeting was held to address concerns that the high school environment was causing the Student too much anxiety and that he was not functioning well at school, so his IEP was revised and the school setting was removed so that the Student would receive services at home and in the community.  ([Director of Special Education] Aff., attachment A)
6. On February 24, 2015, an IEP team meeting was held for the annual review and development of the Student’s IEP.  The Student’s mother discussed the Student’s refusal to do activities and brought a typed list of supports and services that she believed the Student needed.  ([Parent] Declaration and Parent’s Ex. J)  [Agency] staff reported that the Student had been engaging in many inappropriate behaviors (such as spitting, hitting, throwing items, inappropriate/sexual talk) that required consistent redirection and interfered with his functioning and community programming.  ([Director of Special Education] Aff., attachment B)  According to the Student’s mother, these were not new behaviors by the Student.  ([Parent] Declaration)  The IEP team discussed the Student’s lack of progress and increase in his inappropriate and unsafe behavior.  ([Director of Special Education] Aff., attachment B)
7. On March 10, 2015, Attorney Jeffrey Spitzer-Resnick, on behalf of the Student and Parents, filed a due process hearing request against the District, alleging that the District had failed to provide the Student with a free, appropriate public education since March 10, 2014 by:

· failing to include a sufficient amount of special education services and staffing in the Student’s IEP;

· failing to include educational services provided to the Student by his mother in his IEP and by failing to compensate the mother for providing those services;

· failing to provide at least 200 hours of contracted educational services to the Student that were required by his IEP; and,

· failing to have District staff observe the Student at least once per month as required by his IEP.
8. On March 26, 2015, the District sent a Notice of Reevaluation to the Parents seeking consent to reevaluate the Student which stated that the District had determined that a reevaluation was warranted because “[i]t has been four years since the Student’s last evaluation and the District has had limited access to [the Student] in order to understand his present level of performance and whether there have been any changes in his needs.”  Attached to the consent form was a page listing the nine assessments by nine District employees that the District proposed for the reevaluation.  (District’s Stadler Affidavit, attachment A, and [Director of Special Education] Aff., attachment C)
9. In response to the request for consent to reevaluate, the Student’s mother wrote an undated email to the District’s Assistant Superintendent stating that she would sign the consent form when “the district and I have come to a consensus on appropriate evaluation.”  Attached to the mother’s email was a three-page list with her input regarding the evaluation areas and assessments proposed by the District.  The mother stated in the email that she was also attaching a letter from [Doctor A] that contained his thoughts on the reevaluation specific to the Student’s anxiety with school personnel and PTSD.  ([Director of Special Education] Aff., attachment D)
10. [Doctor A] wrote a letter “To Whom It May Concern,” dated April 9, 2015, in which he discussed generally his work with the Student on the Student’s PTSD-related symptoms.  In the letter, [Doctor A] stated that he was concerned that the large number of people involved in the reevaluation “may overwhelm [the Student] as well as if any of the named staff were involved with [the Student] at the time of his trauma as they may be specific triggers for him (as well as his parents).”  [Doctor A] concluded his letter by stating that, “It is my hope that the school district will consider carefully who and how they approach [the Student] for a reevaluation.  The risk of re-traumatizing [the Student] as well as his parents is too great to approach these issues without a clearly defined plan that addresses the issues related to his PTSD as well as his ASD [autism spectrum disorder].” (Parent’s Ex. L-2)  No documentation or evidence was presented regarding [Doctor A]’s credentials, education/professional degree(s) and length of treatment history with the Student.
11. On April 20, 2015, the Student’s mother sent another email to the District that included one page of her input and thoughts regarding the reevaluation, as well as the consent form, on which the mother checked the “I give my consent” box as well as the “I DO NOT give my consent” box.  Also attached was the list of the specific assessments proposed by the District, which now listed 12 assessment areas.  On this list, the mother had written “Agree” next to six of the assessments and “Do not agree” next to six of the assessments.  ([Director of Special Education] Aff., attachment E)
12. On May 20, 2015, the District’s attorney wrote a letter to the Parents’ attorney asking for clarification as to whether the Parents consented to the reevaluation and also asking for the Parents to provide the District with access to medical records from [Doctor B] and any medical provider(s) who diagnosed and provided treatment to the Student for PTSD, noting that [Doctor A]’s records did not indicate who had diagnosed the Student with PTSD.  (Stadler Aff., attachment C)
13. On May 26, 2015, the Parents’ attorney sent an email to the District’s attorney stating that the Parents had consented to the reevaluation but did not consent to those evaluation tools that they believed would harm the Student.  Attached to the email were the medical records from [Doctor B].  (Stadler Aff., attachment D)

14. On June 16, 2015, the District filed a due process hearing request, seeking an order to override the Parents’ lack of full consent for the reevaluation of the Student.
DISCUSSION

A local educational agency (LEA) must conduct a reevaluation of a child with a disability every three years, unless the district and parents agree that a reevaluation is unnecessary.  34 CFR § 300.303 (b)(2).  An LEA also must ensure that a reevaluation of a child with a disability is conducted if the district determines that the educational or related services needs, including improved academic achievement and functional performance, of the child warrant reevaluation.  34 CFR § 300.303 (a)(1).  


Under Wisconsin special education law, a reevaluation of a child with a disability shall be conducted by “the individualized education team and other qualified professionals, as determined by the local educational agency.”  Wis. Stats.  § 115.782(2)(b).  When conducting evaluations, the IEP team must “[u]se a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the child’s parent.”  Wis. Stats.  § 115.782(2)(a)1 (emphasis added).
Among the requirements for conducting a reevaluation, the IEP team and the qualified professionals must review existing evaluation data on the child, including evaluations and information provided by the child’s parents …” and, on the basis of that review and information provided by the child’s parents, identify the additional data, if any, that are needed for the reevaluation.  Wis. Stats.  § 115.782(2)(b)1 and 2 (emphasis added).  The federal regulations implementing the IDEA also require that the IEP team and the other qualified professionals consider “input from the child’s parents” when reviewing the existing evaluation data to identify what additional data may be needed to reevaluate the child.  See 34 CFR § 300.305 (a)(2).  The IEP team and other qualified professionals may conduct its review without holding a meeting.  34 CFR § 300.305 (b).  
The LEA must obtain informed consent from the child’s parent before reevaluating a child with a disability.  Wis. Stats.  § 115.782(4)(b). However, if the LEA believes reevaluation of a student is necessary and the parent refuses to consent to the reevaluation, the LEA may, but is not required to, pursue the reevaluation by using consent override procedures, including mediation or a due process procedures.  34 CFR § 300.300 (a)(3).  
Many courts and hearing officers have issued decisions and orders allowing school districts to proceed with reevaluations of children with disabilities, overriding parents’ lack of consent or objections to the evaluations.  See e.g., Shelby S. v. Conroe Independent Sch. Dist., 45 IDELR 269 (5th Cir. 2006), cert. denied,109 LRP 47876, 549 U.S. 1111(2007); G.B. v. San Ramon Valley Unified Sch. Dist.,51 IDELR 35 (N.D. Cal 2008); Coachella Valley Unified Sch. Dist., 51 IDELR 235 (SEA CA 2008); City of Chicago Sch. Dist. 299, 59 IDELR 89 (SEA IL 2012); Bryan County Sch. Dist., 60 IDELR 205 (SEA GA 2013); Duxbury Pub. Sch. Dist., 48 IDELR 85 (SEA MA 2007).  Moreover, the 11th Circuit Court of Appeals upheld a district court’s determination that the conditions placed by parents on a school district’s reevaluation of a student amounted to a denial of consent by the parents.  See G.J. by L.J. and E.J. v. Muscogee County Sch. Dist., 668 F.3d 1258 (11th Cir. 2012).
Here, the District appropriately determined that a reevaluation of the Student was warranted.  [Director of Special Education], the Director of Special Education (who was the Assistant Director of Special Education prior to July 2015), served as the LEA representative on the Student’s IEP teams.  In her affidavit, [Director of Special Education] stated several compelling reasons why she determined that a reevaluation was needed, including concerns about the Student’s lack of progress, his increase in inappropriate and unsafe behaviors for which the IEP had been unable to determine a cause at the February 24, IEP team meeting, the Parents’ belief that the Student needed more hours of service, and her concern that new issues may have been affecting his performance.  ([Director of Special Education] Aff.)  The Parents’ allegation that the District’s proposed a reevaluation of the Student in retaliation for the Parents filing a due process hearing request is a meritless argument not supported by credible evidence.  The fact that the District requested consent to reevaluate the Student 16 days after the Parents filed their due process request is not sufficient to prove that the District acted in a retaliatory manner.  
The Notice of Reevaluation that the District sent to the Parents explained the reasons warranting the reevaluation and explained the reevaluation procedure, including that the IEP team would review information about the Student provided by the Parents.  (Stadler Aff., attachment A)  The Student’s mother did, in fact, provide a great deal of input and information to the District about the reevaluation.  ([Director of Special Education] Aff., attachments D and E)  Initially, the reevaluation assessment list included nine areas, but was amended to include 12 areas of assessment. (Stadler Aff., attachment B)
The Parents do not actually dispute that the Student’s mother provided input regarding the reevaluation, rather they argue that the District violated the law or acted inappropriately by not holding an IEP team meeting to discuss the Parents’ concerns about the reevaluation.  However, the law does not require the District to hold an IEP team meeting to review data or plan the assessments.  The law specifies that the IEP team and other qualified professionals, as determined by the District, conduct the reevaluation with input from the Parents.  The law does not require the IEP team to select qualified professionals chosen by the Parents to conduct the reevaluation, nor does it require the IEP team to use assessment tools selected by the Parents. 
The Parents further argue that they did consent to the reevaluation when they checked both the consent and non-consent boxes on the form and indicated their approval for half of the 12 assessments.  In her affidavit, [Director of Special Education] provided detailed, reasonable and compelling reasons why the assessments and professionals that the Parents objected to are necessary for the reevaluation.  For example, she noted that the Parent objected to the District’s proposed autism specialist assessing the Student, even though the Student’s primary disability area is autism and the proposed evaluator is highly regarded and experienced.  ([Director of Special Education] Aff.)  

The Parents argued that some of the proposed assessment tools could cause mental harm or anxiety to the Student because of his PTSD.  The letter from [Doctor A] expressed some concerns about the effect of the reevaluation on the Student, but it was not clear from the letter how much information [Doctor A] had about the reevaluation when he expressed his rather guarded reservations about the reevaluation.  (Parent’s Ex. L-2)  When the District proposed the reevaluation and the assessment tools, the IEP team had not had access to all of the Student’s medical records, including records from [Doctor B].  According to a letter from the Parents’ attorney, the District received those medical records that presumably contained more detailed information about the Student’s PTSD on May 26, 2015.  (Stadler Aff., attachment D)

As in the Muscogee case, I find that the Parents’ partial consent to the District’s reevaluation and proposed assessments in this case amounts to a lack of consent.  The District articulated reasonable, appropriate and compelling reasons that warrant a reevaluation of the Student, including the Student’s lack of progress, increased problematic behavior that impede his performance and the fact that the District has not evaluated the Student for four years.  A thorough and complete reevaluation of the Student is necessary in order for the District and IEP team to determine the Student’s current needs, strengths, weaknesses and present level of performance in order to develop an appropriate IEP and placement for the Student.  

Therefore, an override of the Parents’ lack of full consent for reevaluation is warranted and necessary.  However, because the IEP team did not have access to the Student’s medical records from [Doctor B] regarding PTSD at the time the reevaluation and assessment tools were proposed, I will also order that the IEP team review those medical records, with input from the Parents and the Student’s medical provider(s) if available, and consider whether any changes to the proposed assessment tools or evaluators may be necessary in light of the Student’s PTSD.  
CONCLUSION OF LAW

The Parents’ lack of full consent for the District’s reevaluation of the Student amounts to a denial of consent and has prevented the IEP team from conducting an appropriate and thorough reevaluation of the Student to assess the Student’s current educational needs in accordance with federal and state special education laws.
ORDER

For the reasons stated above, IT IS HEREBY ORDERED that the District’s request for an override of the Parents’ lack of consent for a reevaluation of the Student is granted, and it is further ordered that the IEP team review the Student’s medical records related to PTSD, with input from the Parents and the Student’s medical provider(s) if available, and consider whether any changes to the proposed assessment tools or evaluators may be necessary in light of the Student’s PTSD.  

Dated at Madison, Wisconsin on July 30, 2015.





STATE OF WISCONSIN





DIVISION OF HEARINGS AND APPEALS





5005 University Avenue, Suite 201




Madison, WI 53705-5400




Telephone: 
(608) 266-7709




FAX:

(608) 264-9885




By: ______________________________________

Sally Pederson
Administrative Law Judge

c:
Jim Verbick, Department of Public Instruction

APPEAL RIGHTS ARE STATED ON THE NEXT PAGE

	
	


	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.



