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BULLETIN NO. 92.13 December, 1992
TO: District Administrators, CESA Administrators, CHCEB

Administrators, Directors of Special Education and Pupil
Services, Special Education Program Designees, and Other
Interested Parties

FROM: Juanita S. Pawlisch@ﬁgi.D., Assistant Superintendent
Division for Handicapped Children and Pupil Services

SUBJECT: U.8. Department of Education Notice of Policy Guidance
Regarding the Provision of Appropriate Education
Services to Children Who are Deaf

On October 30, 1982, the United States Department of Education
(USDOE) published in the Federal Register a ‘Notice of Policy
Guidance regarding the provision of appropriate education services
to children who are deaf. In this notice, the USDOE provides
guidance to state education agencies (SEA) and local education
agencies (LEA) about Part B of the Individuals with Disabilities
. Education Act (IDEA) ang Section 504 of the Rehabilitation Act of
1973 as they relate to providing appropriate education services to
students who are deaf. Background information and specific steps
to assist SEAs and LEAs to ensure a free appropriate public
education (FAPE) in the least restrictive environment (LRE} for
children who are deaf, based on each child’s unique individual
needs, are provided. The notice also describes procedural safe-
guards which ensure that -parents are informed of their rights, and
about placement decisions made by LEAs.

The guidance provided focuses on the unique communication and
related needs of individual children who are deaf, and emphasizes
that these needs must be considered by LEAs when meeting their
legal requirement to provide appropriate education services in the
LRE. The notice expresses USDOE’'s concern that the unique
individual communication and related needs of many children who are
deaf have not been adequately considered in the development of
their individualized education programs (IEP). This notice further
stresges that that the most important consideration regarding
placement decisions for children who are deaf is that they must be
made on an individual basis, and be based on the unique needs of
each child as reflected in the child’s IEP. The following are
excerpts from the Notice of Policy Guidance:

The Secretary is concerned that the least restrictive

The Department of Public Instruction does not disciminate on the basis of race, ccler, religion, sex, national crdgin, age. or handicep.




environment provisicns of the IDEA and Section 504 are
being interpreted, incorrectly, to require the placement
of some children who are deaf in programs that may not
meet the individual student’s educational needs. Meeting
the unigque communication and related needs of a student
who is deaf is a fundamental part of providing a free
appropriate public education (FAPE) to the child. Any
setting, including a regular classroom, that prevents a
child who is deaf from receiving an appropriate education
that meets his or her needs, including communication
needs, 1s not the LRE for that individual child.

The Secretary believes it is important that State and local
education agencies, in developing an IEP for a child who is deaf,
take into consideration such factors as:

1. Communication needs and the child’s and
family’s preferred mode of communication;

2. Linguistic needs;

3. Severity of hearing loss and potential for
using residual hearing;

4. Academic level; and

5. Social, emotional, and cultural needs,
including opportunities for peex interactions
and communicatiomn.

The USDOE Notice of Policy Guidance is attached to this bulletin.
You are encouraged to read it carefully. Questions regarding this
bulletin and the attached Notice of Policy Guidance may be directed
to Kenneth V. Brittingham, Director, Bureau for Exceptional
Children, 125 South Webster Street, Madison, WI 53707-7841, at 608~
266-1781, or TDD at 608-267-2427.
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ARTMENT OF EDLCATION

Deaf Students Educailon Senric
Pollcy Guidance

AGENCY! Depar{ment of Education.
- ACTION: Notice of Policy Guidance.

SUMMARY: The Department provides
additicnal guidance about part B of tha
Individuals with Disabilities Education
Act {IDEA) anid section 504 of the -
Rehabilitation Act of 1973 (section 504)
as they relate to the provision of
appropriate education services to .
students who are deaf, This guidance is
issued in response to concerns regarding
Departmental policy on the provision of
a free appropriaté public education
{FAPE] to students who are deaf. Many
of these concerns were expressed in the
report of the Commission on Education -
of the Deaf. This guidance is intended to
furnish Stale and local education agency
personnel with background information
and specific steps that will help to -
ensure that children and youth who are -
" deaf are provided with a free -
appropriate public'education. It also
describes procedural safeguards that’
_ensure parents ate knowledgeable about
- their nghts and about placement
"decisions made by public agencies.

‘FOR FURTHER INFORMATION CONTACT:
Jean Peelen or Parma Yarkin, U.5.
Depariment of Educehon, ‘400 Mar},land
- Avenue, 8W,, t6oms 5048 and 5131,
Switzer Building, respectively, - -
Washington; DC 20202-2524. Telephone
". (202) 205-8637 and {202) 205-8723, -
respechvely Deaf and heanng xmpmred
individuals may ¢all (202) 205-8449 or
(202} 205-8723, respect:vely, for TDD
services.

SdPPLE'ﬁENTARY IHFORMAT!ON
4 'Backgmund :

In the past twenty fve years, lwo -
national panels have concluded that the
education of deaf students must be
improved in order to meet their unique
- communication and related needs. The
most recent of these panels, the
Commission on Education of the Deaf
(COED}, recommended & numter of
changes in the way the Federal
- government supports the education of
individuals who are deaf from birth
. through postsecondary schooling and
training. With this notice, the Secre[ary
implements geveral COED .
recommeéndations relating to the
provision of appropriate education for
elementary and secondary students who
are deaf .

. are deaf, effective methods of -

_ disability and of the education system's

“children: hearing impaired stud

-educational considerations, lhe

" - effect on the-interaction with peers and .

‘ developmo the child’s self-esteem and
- identity, is dependent upon direct -

“The COED'e report and its prunary s ++ ¢hild and his or her heerlng peers and
finding ! reflect a fundamental conicern - “teachers. Even the availability of
within much of the deaf communiiy that - interpreter services in the educational

-students who are deaf have significant _ ‘setting may not address deaf children's

obstacles to overcome in orderto have . needs for direct and meaningful

access to a free appropriate pubhc -_' : o_ommunication with peers and teachers.
education that meets their unique ..~ . . Because deafness is a low incidence
educational needs, patticularly | theu- : dlsablhty, there is not widespread h
communication and related needs.2 .. . undersianding of its educational

The dlsablhty of deafness ‘often - .implications, even among special
resuits in significant end unique -~ " . educators. This lack of knowledge and
educational needs for the individual __ - skills in our education system
child. The major barriers to learmng “contributes to the already substantial
associated with deafness relate to™-~ barriers to deaf students in receiving

langitage and CUHHHUHICEUOD'Wh‘C}L I .. appropriate educational services.

. turn, profoundly affect most aspects of * In light of all these factors, the
“the educational process, For example, °
“acquiring basic English language sk:lls is

_S_ecretary believes that it is important to
“provide additional guidance to State and
-local education agencies to ensure that
. the needs of students who are deaf are

: Bppropriately identified and met, and
that placement decisions forstudents

- who are deaf meet the standards of the
applicable statutes and their
implementing regulations. Itis the
purpose of this document to (1) clarify
the free appropriate public education
provisiohg of IDEA for children who are
deaf, including important factors in the
- determinalion of appropriate education
 for such children and the reqmrement

.-+ that education be provided in the least

" “restrictive environment, and (2} clarify
the applicability of the procedural -
safeguards in placement decisions.
. Nothing in this notice alters a public

- agency's obligation to place a student
with a disability in a regular classroom
if FAPE can be provided in that setting..

teachers that make up the educational - Frgg Appmpnﬂte Public Education

a tremendous challenge for most
students who are deaf While the
Department and others are supportmg
research activities in the area of - A
language acquisition for children whe

instruction that can be 1mplemented in 8
variety of educational settings are still -
not available, The reading skills of deaf
children reflect perhaps the most - )
momentous and dismal effects of the

struggle to effectively teach deaf = ..
ts"'

*level off” in their reading =
comprehension achtevement at about
the third grade level.?

Compounding the manifest .

communication nature of the dxsabﬁ:ty
is inherently isolating, with considerable -

- process. This interaction, for the

kn ] " The provision of a free appropriate
purpose of transmitting knowledge and " . public education based on the unique

needs of the child is at the'heart of the -

communication. Yet, communicationis  JOEA. Similarly, the section 504

the area most hampered between a deaf regulation at 34 CFR 104.33-104.36
. - contains free appropriate public

1 "The present status of education for persuns 3 educ_ahon reqmrements. “f'h“;h are a!eo .
who are deaf in the United Stales is unsatisfactory. applicable to local educational agencies
Unacceplably so. This is the primary and - " sgerving children who are deaf. A child is

inescapable conclusion of the Commission on . receiving an appropriate education
Education of the Deaf.”” Commission on Educaticn § Pprop

of the Deaf: Toward Eque]:ly Educahon of I.he'Deaf -when all of the reerements in the

. (February 1988} .- statute and the regulations are met. The

* As plated in the IDEA, the purpose of the Adt ist "“Secretary believes that full
* ¢ * to assure that all children with disabilities  --consideration of the unique needs of a

hagf a"'g"“bge rﬂ?;‘;\e ’ ;1“ ?Ee 3PP’°P{’3‘9 _~ child whao is deaf will help to ensure the

puolic educalio I‘np d5izes gpecia

educaticn and related services designed 1o meel provision of an appropriate education.

their unique needs * *-*. (20 US.C. sec, 1400(c). . Yor children who are eligible under Part
In addition, the section 504 regulations state: . - B of the IDEA, this is accomplished

A recipient [of federal financial assistance] that through the IEP process. For children

- operaies a public elementary or secondaty : determined to be handicapped under

education program shal! provide a free appropriste - X . .

public education to each qualified handiég)ppgd . 'SBCI‘.ICI)H 50‘_;' melemen.tanon_of an

person * ' * regardless of the nature of severity of - . individualized education program

the person’s handicap, 34 CFR § 104.33(a) '~ - developed in accordance with Part B of
3 Thomas E. Allen. ;;Pallerna of Academic © - the IDFA is one means of meeting the

Achievement Among Heasing Impeired Students:

1974 and 1983." in Diaf Ch:ldren]i:n America 102-184 | free appropr:aie pubhc education

fArthur N. Schildroth and Michael A. Kerchmer, . - requirements of the section 504

eds. San Diego: Collage-Hill Press [1088)] - . regulations.
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‘As part of the process of developing’ ™
an individualized education program .
P} for a child with disabilities under "~

‘ggencies must comply with the .7 v - 5
raluation and placement regulauons at -
“g3 CFR 300.530-300.534; In meeting the ™
‘sndividual education needs of children *.
.who are deaf under section 504, LEAg -
must comply with the evaluation and -
-placement requirements of 34 CFR
104 35 of the Section 504 reauIehen. .
-which contain requirements smular !0 T
‘those of the IDEA. However, the :
‘Secretary believes that the’ umque
- eommunication and-related.needs of -
~many children who are deaf have not
_been adequately considered in the )
development of their IEP's, To assist -
‘public agencies in carrying out their
respons:bihtlee for children who are
: deaf, the Department provides the
"+ foliowing guidance.

The Secretary believes itis meortant
that State and locel education agencies,
. in developing an IEP for a child who is
dexf, take into con51derahon such
factors as:

S 1 Commumcahon needs and the
child's and family's preferred mode of
commumcahon' -

-2, Linguistic needs.

-3. Severity of hearing loss and

- potential for using residual hea.rmg.
4. Academic level; and

5. Social, emotional, and cultural

-interactions and communication. - i
~ In addition, the' pertxmﬂar needs of an_’
- individual child may require the

-"- consideration of additional factors. For ©
.example, the nature and severity of -
some children's needs will fequire the .
-consideration of curricutum content and
-+. method of curriculum delivery in
determining how those needs can be
met. Including evaluators who are

factors as part of the multidisciplinary

" team evaluatinig the student will help

ensure that the deaf smdent s needs are .

- correctly identified. - : o
Under the least restrictive - . "

“environment {LRE) prowsxon,of IDEA, -~

public agencies must establish

- procedures to ensure that “io the

*. maximum extent appropriate, children
with disabilities; including children in

" public or private institutions or other

care facilities, are educated with

children who are not disabled, and that

special classes, separate schooling, or

"other removal of children with -

- disabilities-from the regular educational --

environment occurs-only when the .

-+ . nature or severity of the disability is

such that education in regular clagses

- with the use of euppiemeqtery aids and

services cannot be achxeved '

"needs, including opportunities for geer -

-range of communication and related

i gatisfactorily.”* The séction 504 - -

" regulation at 34 CFR § 104 34 conlams 8
‘similar provision. -

_the IDEA, State and local education - - =

The Secretary is coneerned that the

least restrictive environment provisions -

of the IDEA and Section’ 504 are bemg
: -interpreted, incorrectly. to require the™
placement of some children who are -
deaf in programs that may not meet the -

- :mdiwdeal student‘s edueanonal needs. '

- related nigeds of ¢ a ‘student who 1s'deafis

a funddriental part of providing a free

o 'appmpnate public education {FAPE} to
- the child.‘Any selting, inchidinga ~
* regular classroom, that prevents a child

who is deaf from receiving an

. appropriate education that meets his or

her needs, incliiding communication -
needs, is not the LRE for that mdnndua]
child.,. - -

Placément decisions must be based on
the child's IEP.® Thus, the consideration

,of LRE as part of the placement decision

must always be in the context of the

- LRE in which appropriate services can

be provided. Any selting which does not
maet the communication and related

.. needsof a child who is deaf, and
" therefore does not allow for the .. - -
S .'_-‘-_provismn ‘of FAPE, cannot be considered
*-= the LRE for that child. The provision of
-FAPE ig patdmount, and the individual
. ‘placement determination about LRE is to
-be constdered mtiun the context of ‘

FAPE:=.
: The' Secretary is concemed that gome

pubhc agencies have misapplied the LRE
“ provision by presuming that placements

- in or closef to the regular classroom are

“required for children who are deaf,

without taking into consideration the

needs that must be addressed in order to
provide appropmate gervices, The - -

- Secretary recognizes that the regular
knowledgeable about these spegific -~ -~
-for some children who are deaf, but for .

classroom s an appropriate placement

others it is not. The decision as to what
placement will provide FAPE for an

. individual deaf child—which includes a
* determination as to the LRE in which - _

- appropriate services can be made. -

-available to the child—must be made

only after a full and complete IEP has
been developed that addresses the full

‘range of the child’s needs.

The Secretary believes that

. consideration of the factors mentioned

above will assist placement teams in -

- identifying the needs of children who
*:.are deaf and will enable them to place

- children in the least restrictive -

; enmronment appropnate to theu‘ needsﬁ

C 420U s.C. sec; 1412(5][B]

520 U.S.C. sec. 1401{18); see also 34 CFR -

300.552{a){2}. and 34 CFR 104.33(b](2).

The overriding rule regarding %+ =

‘placement {s that placement decisions

must be made on an individual basis.®. .
As in previous policy guidatice, the
Secretary emphasizes that plaeement

" decisions may-not be based on category -
- - of disability, the configuration*of the: - -~

delivery system, the availability of
educational or related services, ™
avallabxhty of apace, or adm:matrahv
convemenee R e

" States and school dlstncts alsoare - ©

advised that the ‘potential harmfyl effect

of the p}acement on the deaf child or the -

quality of services he or'sha’ needs must

" be considered in determining the LRE,

The Secretary recognizes that regular
educational settings are appropriate and
adaptable to meet the unigue needs of
particular chiidren who are deaf. For
others, a center or special school may be
the least restrictive environment in
which the child's unigue needs can be
met. A full range of alternative .
placements as described at 3¢ CFR
300.551(a} and (b)(1) of the IDEA
regulations must be available to the
e\:tent necessary to implement gach
child’s IEP. There are cases when the -

"neture of the disability and the

individudl child’s-tieeds dictate a -
specialized setting that provides
structured curriculum or special .
methods of teaching. Just as p]acemenf
in the regular educational setting is

"+ -..required when it is appropriate for the
- unique needs of.a child who is deaf, so

is removal from the regular educational

-setling fequ_ired when the child’s needs

cannot be met in that setling with the -

use of supplementary aids and serwces
- Prucedural Safeguards ’

One Important purpose of the
procedural safeguards required under .

- part B and the section 504 regulations is

to ensure that parents are -
knowledgeable about their rights and
about important decisions that public -
agencies make, such as placement.
decistons, Under the section 504 .
regu]atmns at 3¢ CFR 104.38; & public
agency must establish a system of
pmcedural safeguards that includes,
among other requirements, notice to
parents with respect to placement -
decisions. Compliance with the part B
procedural safeguards is one means of
meeting the requirements of the section

- 504 regulations. Under part B, before a

child is initially placed in special
education the child’s parents must be
given written notice and must congent to

" the placement. The part B regulations at

31 CFR 300. 500{&) pmwde that consent

&34 CFR 300.552 Cammenl See a]so appendu. A
to 34 CFR 104.24.

(
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meanas that parents have been fully .
informed of all information relevant to
the placement decision. The obligation

- - to fully inform parents includes
. informing the parents that the public

agency is required to have a full -
continuum of placement options .
available to meet the needs of children

regular classes, special classes, special
achools, home instruction, and
instruction in hospitals and institutions.
- The part B regulations at 34 CFR -
300.504-300.505 also require that parents
must be given written notice a .

- proposes to initiate or change the - *
* identification, evaluation, educational .

placement or provision of a free’ -
appropriate public education to the

..child. This notice to parents must

include a deseription of the action .

. proposed or refused by the'agency, an . ..
_ - explanation of why the agency proposes
with disabilities, including instruction in -

or refuses t¢ take the action, and a
description of any options the agency
considered and the reasons why those
options were rejected. The requirement
to pravide a description of any option -

- considered-Includes a description of the
| . types of placements that were actually . ,
reasonable time before a public agency =

considered, e.g., special school or .

- regular class, as well as any specific.

schools that were actually considered
and the reasons why these placement

. options were rejected, Providing this

kind of information to parents will
enable them to play a more :
knowledgeable and informed role in the -
education of their children.

Authority: 20 U.5.C, 1411-1420; 29 U.S.C.
794, .

. Dated: October 28, 1992, ~
" Lamar Alexander,

Secretary. .

{FR Doc. 92-26318 Filed 10-29-02; 8:45 am]
BILLING CODE 4000-01-M o
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